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INTERVENOR STATE INSURANCE REGULATORS’ 
FILING REGARDING WITNESSES AND EXHIBITS  

 
Pursuant to the Court’s Case Management Order for Comments and Hearing 

on the Proposed Plan of Rehabilitation, dated June 12, 2020 (“Case Management 

Order”) and the Order dated October 27, 2020 extending the deadline for filing 

narratives of witness testimony and exhibits to November 30, 2020, the intervenors 

Superintendent of Insurance of the State of Maine, Commissioner of Insurance of 

the Commonwealth of Massachusetts, and Insurance Commissioner of the State of 

Washington (collectively, the “State Insurance Regulators”), submit this Filing 

Regarding Witnesses and Testimony with respect to the Amended Plan of 

Rehabilitation (“Amended Plan”) for Senior Health Insurance Company of 

Pennsylvania (“SHIP”) submitted by the Rehabilitator on October 21, 2020. 

The State Insurance Regulators make this Filing in response to the direction 

in Paragraph 9 of the Case Management Order, as modified, that: 

Any Commenter who is permitted to intervene shall file with the 
Court and serve on the Rehabilitator on or before [November] 30, 
2020, (i) a narrative or other description consisting substantially of the 
direct testimony of each witness the Commenter intends to call at the 
hearing and (ii) the exhibits the Commenter intends to introduce at the 
hearing. 
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PRELIMINARY STATEMENT 
 

A. The State Insurance Regulators Have Not Been Provided 
Necessary Analyses and Reports So This Filing Is 
Premature And Subject To A Reservation of Rights. 

 
The deadline for filing of witness narratives and exhibits set in Paragraph 9 

of the Case Management Order presupposes that Commenters permitted to 

intervene will be provided with the information about the Plan necessary for them 

to reasonably identify potential witnesses, prepare narratives of testimony and 

identify exhibits sufficiently far in advance of the deadline that they will be able to 

comply with the deadline.  That is not the case here. 

The Amended Plan does not provide, and the Rehabilitator has not otherwise 

provided, the analyses on which the Rehabilitator relies to contend that the 

Amended Plan satisfies applicable standards and is reasonably likely to succeed.  

The Amended Plan merely asserts that the applicable standards have been satisfied.  

The Rehabilitator, as the proponent of the Amended Plan, has the burden of 

showing that the Plan satisfies the standards for approval.  See 40 P.S. § 221.16(d).  

To date, the State Insurance Regulators have not been apprised of how the 

Rehabilitator intends to sustain that burden. 

The State Insurance Regulators requested the analyses and reports on which 

the Rehabilitator relies in their initial Formal Comments filed September 15, 2020, 
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in their application for an order directing the Rehabilitator to provide information 

filed October 13, 2020, and in their renewed application for an order directing the 

Rehabilitator to produce the analyses and reports filed November 10, 2020.  The 

State Insurance Regulators incorporate those filings by reference.   

In their initial Formal Comments filed September 15, 2020 and in the 

Amendment to State Insurance Regulators’ Formal Comments filed on 

November 30, 2020 (“Amendment to Formal Comments”) along with this filing, 

the State Insurance Regulators explain why the material provided in the original 

Plan and Amended Plan do not provide sufficient information to afford the State 

Insurance Regulators a meaningful opportunity to understand the basis for the 

Rehabilitator’s assertions that the Amended Plan satisfies the constitutional 

standard, is feasible, and is fair and equitable.  The State Insurance Regulators 

incorporate those filings by reference. 

The State Insurance Regulators have diligently sought, but have not 

received, information in the Rehabilitator’s possession regarding the impacts of the 

Amended Plan.  In particular, the Rehabilitator must have prepared reports and 

actuarial models concerning the impact of the Amended Plan (and some variants) 

on policyholders generally and across the States and comparing those effects with 

potential outcomes in liquidation.  That information and modeling is critical to an 
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understanding of the Plan and to any evaluation of whether it comports with 

applicable legal and constitutional standards.   

It is premature to require the State Insurance Regulators to file witness 

narratives and exhibits as required by the Case Management Order before they 

have obtained and had an opportunity to review and consider the analyses and 

reports they have requested from the Rehabilitator.  Without them, the State 

Insurance Regulators cannot meaningfully consider and identify the witnesses, if 

any, that they may call, the subjects of their testimony, or the exhibits they may 

introduce.  The State Insurance Regulators accordingly object to being required to 

make this Filing at this time.  They reserve the right to supplement and revise this 

Filing when they have obtained, reviewed and considered the information they 

have requested from the Rehabilitator. 

B. Certain Objections May Be Addressed Without An 
Evidentiary Hearing, And The Court Should Consider 
Setting Them For Separate Briefing And Decision. 

 
Paragraph 9 of the Case Management Order presupposes that an evidentiary 

hearing is necessary.  However, several of the State Insurance Regulators’ 

objections in their Formal Comments and the Amendment to Formal Comments 

present legal issues that can be decided through briefing based on the Amended 

Plan and that do not appear to require an evidentiary hearing.  This includes 

objections based on the Amended Plan’s attempt to supersede rate regulation by 
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other States (the objections that displacement of other States’ regulation is not 

authorized by the Pennsylvania statutes, violates the Full Faith & Credit Clause, 

and should be rejected based on comity).   It also may include the objections based 

on the Plan’s disparate treatment of policyholders in different States (the objections 

that applying greater benefit cuts and premium increases to policyholders in some 

States than in others violates the constitutional standard, the equal treatment 

requirement of 40 P.S. § 221.44, and the fair and equitable standard), although 

information concerning the degree of the disparities would allow more informed 

evaluation of this issue.  Because these objections are legal and structural in nature, 

the State Insurance Regulators submit that they form a basis for this Court to deny 

approval of the Plan without the need for an evidentiary hearing.  There may also 

be other objections that can be resolved without an evidentiary hearing once the 

Rehabilitator has provided information to the State Insurance Regulators.  The 

State Insurance Regulators are prepared to brief these issues promptly.   

Subject to these comments, the State Insurance Regulators respond 

regarding witnesses and exhibits as follows: 

STATEMENT REGARDING WITNESSES AND EXHIBITS  

The State Insurance Regulators propose to address two groups of issues at 

the hearing and to address the points made in their Formal Comments  and the 

Amendment to Formal Comments including the following.  
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I. Compliance with Applicable Standards for Approval. 

The State Insurance Regulators note that it is the burden of the proponent of 

the Amended Plan to demonstrate compliance with applicable standards, and they 

anticipate that the Rehabilitator will make a presentation on that point to which 

they will respond.  The State Insurance Regulators expect that the information 

below and additional information may be introduced through the Amended Plan, 

the initial Proposed Plan and examination of the Rehabilitator’s witnesses. 

A. Background.  Based on the limited information available to them, the 

State Insurance Regulators anticipate that they may introduce the Amended Plan 

and original Proposed Plan as exhibits and provide a description of SHIP’s 

business and an overview of the Plan based on the information provided, including: 

1. SHIP is a Pennsylvania insurance company that specialized in long-

term care coverage.  Prior to rehabilitation, SHIP was licensed and transacted 

business in 46 States (all but Connecticut, New York, Rhode Island and Vermont), 

the District of Columbia, and the U.S. Virgin Islands.  See Amended Plan at 76.  It 

operated subject to the laws of those jurisdictions and the regulatory authority of 

each jurisdiction’s insurance commissioner or comparable state official. 

2. SHIP’s business consists of long-term care insurance, with no policies 

issued later than 2003.  Amended Plan at 77.  As of June 30, 2020, the total 

number of direct policies in force was 42,559, of which 5,402 were on claim.  Id. at 
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78.1  The average long-term care policyholder age is 86, and the average claimant 

is 89 years old.  Id.   

3. SHIP is insolvent, as its reported liabilities greatly exceed its assets 

and it has acknowledged it will not be able to continue to meet its obligations in 

the ordinary course.  Amended Plan at 81; Initial Proposed Plan at 79.  For 2019, 

SHIP reported assets of $1,907,181,137 and liabilities of $2,823,279,366 with a 

deficit (negative capital and surplus) of $915,731,212. Amended Plan at 81.  

SHIP’s Funding Gap is “more than $1 billion.”  Id.   

4. The purpose of the Amended Plan is “to narrow or eliminate that 

Funding Gap by a combination of an increase in revenue through rate increases and 

a reduction in liabilities through benefit modifications.”  Amended Plan at 83.  See 

id. at 8, 10, 17-18, 96-97.  The Amended Plan thus proposes to address the deficit 

or Funding Gap exclusively on the backs of current policyholders, both by 

increasing their premiums and by cutting their benefits.    

5. As the scale of the deficit suggests (a deficit of $915 million on 

liabilities of $2.8 billion is a shortfall of approximately 33%), the revenue 

increases or benefit cuts that need to be made are large, and the consequences for 

policyholders are likely to be severe.  See, e.g., Amended Plan at 15 (noting that 

 
1   SHIP also administered 2,114 assumed policies, with 352 on claim.  Amended Plan at 78.  
These policies are no longer at issue under the Amended Plan.  See id. at 93. 
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under Option Four policyholders would face “very large rate increases”); id. at 43 

(Table 5) (“downgrade” example with “target benefit reduction” of 37.5%).  Based 

on the size of the deficit or the “Funding Gap,” the Plan will greatly increase 

premiums and cut benefits.  See also Amended Plan at 86 (noting that the 

Rehabilitator “will request that the portion of SHIP’s [Unfunded Benefit Liability] 

that it will not be able to fund be discharged by the Court as part of the Plan”). 

6. Absent a feasible plan, “the continuation of full benefit payments to 

current claimants virtually assures that policyholders who go on claim in the future 

will not be able to receive full, or in some cases any, benefits from SHIP.”  Initial 

Proposed Plan at 79.  See Amended Plan at 81. 

B. Non-compliance with Standards.  The State Insurance Regulators 

anticipate addressing the standards for approval of a plan of rehabilitation pursuant 

to 40 P.S. § 221.16(d).  These standards include showing that the effects of the 

Amended Plan on policyholders and others are fair and reasonable, that the Plan is 

feasible (likely to succeed), and that it does not put anyone in a worse position than 

they would be in a liquidation.  

The State Insurance Regulators lack information about how the Amended 

Plan will affect policyholders, how policyholders would be treated in a liquidation, 

and how the two compare.  Presumably, the Rehabilitator will make a presentation 

on these points, as they are necessary to address the requirement that the Plan must 
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“place policyholders in no worse a position than they would face in a liquidation of 

SHIP.”  Amended Plan at 12.  See id. at 96.  This reflects the constitutional 

requirement of Neblett v. Carpenter, 305 U.S. 297 (1938).  See Foster v. Mutual 

Fire, Marine and Inland Ins. Co., 531 Pa. 598, 614 A.2d 1086, 1093-94 (1992).  

The Rehabilitator will presumably also address whether benefit cuts are 

substantial, made for a legitimate public purpose, and reasonable and appropriate, 

if the Neblett standard involves those considerations.  See Consedine v. Penn 

Treaty Network America Ins. Co., 63 A.3d 368, 451-52 (Pa. Commw. Ct. 2012), 

aff’d, In re Penn Treaty Network America Ins. Co., 632 Pa. 272, 119 A.3d 313 

(2015).  The State Insurance Regulators cannot presently state how they will 

respond to the Rehabilitator’s presentation other than to say that they will seek to 

elicit relevant information, including that noted below, from the Amended Plan, 

the Proposed Plan and the Rehabilitator’s witnesses. 

However, based on the limited information included in the Amended Plan 

and the Proposed Plan and the recently-obtained Summary described below, the 

State Insurance Regulators anticipate that they will offer the Amended Plan and the 

initial Proposed Plan and the Summary as exhibits and make at least the following 

points: 
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1. Constitutional Standard.  The Amended Plan does not show that it 

satisfies the “No Worse Than Liquidation” constitutional standard.  With respect to 

the standard, the Plan only states that: 

Option Two will provide at least the benefit value that the Guaranty 
Association would provide in liquidation for every policyholder whose 
current policy provides benefits in excess of those limits.  . . .  For 
policyholders with current benefits below Guaranty Association limits, 
Option Two will provide at least the current level of benefits. 
 

Amended Plan at 12.  See id. at 89.  This is flawed in at least three ways. 

First, it appears to disregard the benefits in excess of Guaranty Association 

limits to which policyholders are entitled.  These are significant, as the Plan states 

that “more than 20% of the benefits to which SHIP policyholders are expected to 

be entitled under current policies would exceed the statutory limits of guaranty 

association coverage.”  Amended Plan at 89-90.   

Second, it also appears not to consider the premium increases contemplated 

by the Amended Plan.  Option Two will have two effects on policyholders:  it will 

reduce the benefits and it will increase premiums.  See Amended Plan at 12, 20.  

The Amended Plan says nothing about how the policyholders would fare in a 

liquidation considering benefits and premiums together. 

Third, it does not appear to compare results in rehabilitation with the 

appropriate uniform nationwide results that would obtain in a liquidation.  A 

liquidator takes the policies as she finds them, determines applicable benefits, and 
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applies a uniform distribution percentage to those benefits.  Thus, in liquidation, all 

policyholders nationwide would receive the same distribution percentage, as the 

statute specifically prohibits subclasses within a priority class.  40 P.S. § 221.44.  

The Rehabilitator, however, intends to impose different burdens on policyholders 

in the different States.  Under the Amended Plan, “[g]enerally, policyholders 

whose policies were issued in states that have approved comparatively more rate 

increases over preceding years will face lower premium increases or benefit 

reductions under the Plan.”  Amended Plan at 17.  This is a result quite different 

from liquidation.  The Amended Plan does not provide information about the 

different effects on policyholders of these two approaches. 

2. Feasibility.  The Amended Plan does not show that it is feasible.  It 

states only that “the Rehabilitator believes that, depending on policyholder 

elections, Phase One of the Plan could greatly reduce, if not eliminate, the Funding 

Gap.”  Amended Plan at 17 (emphasis added).  (That gap is estimated at “more 

than $1 billion.”  Id. at 81.)  The support for this assertion consists of “some 

hypothetical results that could be expected from operation of the Plan as 

proposed.”  Id. at 17.  The Amended Plan describes four scenarios, the first of 

which reduces the Funding Gap by “less than 50%,” the second by “a bit over half 

the deficit,” the third by “between 75% . . . and 86%,” and the fourth by between 

93% and 100%.  Id. at 18. 
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This does not show that the Amended Plan is likely to succeed.  In light of 

the Amended Plan’s proposed permanent conversion of the policyholder benefits 

reduced by the Amended Plan into “non-insurance general creditor indebtedness” 

(Amended Plan at 86), a strong showing must be made that the Amended Plan is 

viable.  Instead, the Amended Plan only offers four extreme scenarios, each 

assuming that 100% of at least one category of policyholders will select one 

option.  Of the four projected results, at least the first two could not reasonably be 

termed “success” because they will only reduce the Funding Gap by half, leaving 

SHIP still facing the prospect of liquidation.  It is not sufficient to say that the Plan 

creates the “possibility” of greatly reducing the Company’s deficit, Amended Plan 

at 17, especially where the Plan will subordinate and ultimately cut off policy 

benefits that otherwise could be the subject of a claim in liquidation.  See id. at 86.   

3. Fair and Equitable.  The Amended Plan does not appear “fair and 

equitable.”  The Amended Plan seeks to impose significant benefit cuts and rate 

increases, and those benefit cuts and rate increases will vary depending upon the 

State in which the policyholder resides.  See Amended Plan at 17, 29.  The Plan 

contends that it “addresses historically discriminatory premium rates through asset 

allocations . . . and through the premium rate increase structure” and that it “treats 

similarly situated policyholders in the same way.”  Id. at 96, 97.  This depends on 

the definition of “similarly situated” policyholders.  In a liquidation, all 
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policyholders are treated equally in that they would receive the same percentage of 

their contractual benefits as permitted by the available assets.  It appears that the 

Rehabilitator defines “similarly situated” based on retrospective calculations of “If 

Knew” premiums against those actually paid.   

The Rehabilitator’s approach necessarily results in policyholders in different 

States receiving different benefit cuts and premium increases.  Indeed, that is a 

specifically intended result of the Amended Plan, as the Rehabilitator has expressly 

chosen an approach to address what she refers to as a “subsidy problem.”  

Amended Plan at 99.  This “problem,” however, is a predictable and apparent 

consequence of the individual state rate review regime applicable to SHIP and all 

other national insurers writing types of insurance that are subject to state rate 

approval.   

This is unsupported and not equitable, as the policyholders who will bear the 

brunt of the Amended Plan were not responsible for the many factors that brought 

SHIP to its present insolvent condition.  See Amended Plan at 82-83.  The 

imposition of different, and much greater, rate increases and benefit cuts in some 

States than in others will deprive policyholders in the burdened States of 

contractual benefits at a greater percentage than those in other States.  All 

policyholders, however, paid the premiums they were obligated to pay under the 

policies and are entitled to receive as much as possible of their contractual benefits. 
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4. Failure to Consider Funding from Guaranty Associations.  The 

Amended Plan does not appear to consider the additional assets to support benefits 

that would be available from guaranty associations in a liquidation.  Where the 

Plan would deprive policyholders of additional benefits available in a liquidation, 

it is not fair and equitable to them and would place them in a worse position than in 

liquidation.   

The State Insurance Regulators have recently (on November 24, 2020) 

received from the Rehabilitator a November 20, 2020 Summary of Phase I 

Rehabilitation Plan Results as of 6/30/20 (the “Summary”).  The Summary 

document is not readily understandable without explanation of its terms and the 

assumptions underlying its calculations.  However, it presents calculations of 

various rehabilitation scenarios and the “current” scenario and offers certain 

evaluations of liquidation results and “option effectiveness.”  The State Insurance 

Regulators will offer the Summary and examine the Rehabilitator’s witnesses 

concerning it.  Based upon their preliminary review of the Summary, the State 

Insurance Regulators anticipate this will show the following. 

The Summary shows the effect on SHIP’s balance sheet of various 

rehabilitation scenarios.  Not surprisingly, it shows that the “effectiveness” (an 

improved balance sheet result) of the rehabilitation increases as policyholders 

select options involving greater benefit downgrades and larger premium increases.  
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Consequently, the Summary shows that the “liquidation dividend” increases as 

policyholders select options involving greater benefit downgrades and larger 

premium increases.  This is also not surprising because those benefits would 

remain cut and the premiums remain increased in a post-rehabilitation liquidation.  

The more that policyholders give up in a rehabilitation, the higher the asset/liability 

ratio would be in a post-rehabilitation liquidation. 

The Summary appears to ignore the contribution of guaranty associations in 

a liquidation.  In a liquidation, the assets available to policyholders are not limited 

to the insolvent insurer’s balance sheet assets.  When they are triggered, guaranty 

associations bring additional resources to the table for the benefit of policyholders.  

The guaranty associations pay benefits up to their statutory caps and in return 

receive a claim against the insurer equal to the amounts they pay.  See National 

Association of Insurance Commissioners, Life and Health Insurance Guaranty 

Association Model Act (“LHIGA Model Act”), § 8(B), (K)(1); e.g., 40 P.S. 

991.1706(b), (l)(1).  However, they receive only their pro rata percentage 

distribution on those amounts from the insurer’s estate.  See LHIGA Model Act, 

§ 8(K)(l)(2) ; e.g., 40 P.S. 991.1706(l)(2).  The rest is obtained through 

assessments on member insurers.  LHIGA Model Act, § 9; e.g., 40 P.S. 991.1707.  

Policyholders thus receive their full benefits up to the guaranty association caps, as 
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well as the pro rata percentage distribution on their claims in excess of guaranty 

association caps.   

So far as the State Insurance Regulators can tell, the Summary’s 

comparisons of balance sheet results under various scenarios with the current 

(liquidation) scenario do not take into account the additional funding provided by 

guaranty associations in liquidation and consequent benefits to policyholders.  If 

that is correct, the comparisons significantly understate the assets available to 

policyholders and the amounts they would receive in a liquidation.   Under the 

Plan, the Funding Gap would be made up exclusively on the backs of the 

policyholders, through benefit cuts and premium increases.  In a liquidation, the 

guaranty associations (and ultimately the member insurers who pay assessments) 

bring in additional funds to help fill the Funding Gap.  The Summary shows that 

the total benefits that would be paid to policyholders by guaranty associations and 

the SHIP estate together if SHIP were liquidated today greatly exceed the total 

benefits that would be paid to policyholders by SHIP under any of the Plan  

scenarios.  

In the State Insurance Regulators’ view, any evaluation of whether the Plan 

should be approved as fair and equitable to policyholders should compare (1) the 

total amount and percentage of the policyholders’ pre-rehabilitation claims that 

will be paid in a liquidation including payments both (a) by guaranty associations 
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on claims within their limits and (b) by the estate on claims in excess of guaranty 

association limits, and (2) the total amount and percentage of policyholders’ pre-

rehabilitation claims that will be paid under the Plan.  This will show the true 

impact of the Plan on policyholders.  The effect of excluding the guaranty 

associations’ contribution from evaluation of the Plan, as the Summary does, 

serves to favor the guaranty associations and the insurance industry at the expense 

of the policyholders.  However, in comparing the results of rehabilitation and 

liquidation, consideration must properly be given to the legislatively established 

guaranty association system and the protections it is intended to provide to 

policyholders.  See LHIGA Model Act, § 2; e.g., 40 P.S. § 991.1701. 

5. Prejudice to policyholders in Liquidation.  The Amended Plan is not 

fair and equitable as it prejudices policyholders unnecessarily by subordinating and 

cutting off the “Unfunded Benefit Liability” (“UBL”) that will result from the 

restructuring of SHIP’s policies so it will not have policy status in a liquidation.  

Amended Plan at 86.  The “non-insurance” treatment of policy obligations 

prejudices policyholders in two ways in the event SHIP is ultimately liquidated.  

First, it will eliminate any potential guaranty association coverage relating to the 

UBL.  Amended Plan at 86.  Second, it will deprive the policyholders of Class (b) 

policy-related priority for the UBL under the insurer liquidation priority statute, 40 

P.S. § 221.44. 
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6. Differential Treatment of Policyholders in Different States.  The 

proposed differences in the treatment of policyholders across States is inconsistent 

with the Pennsylvania liquidation statutes and the Neblett standard.  The 

Pennsylvania liquidation priority statute – like those in other States2 – requires 

uniform treatment of all claims within a priority class.  In a liquidation, 

policyholders in all States are entitled to file claims in the domiciliary liquidation 

proceeding, see 40 P.S. § 221.37, and to receive equivalent percentage 

distributions on their allowed claims in that proceeding.  See 40 P.S. § 221.44 (“No 

subclasses shall be established within any class.”).  The Plan’s differing treatment 

of policyholders depending on the State in which they reside violates the equal 

treatment mandate of the priority statute.   

The differing treatment of policyholders in different States also means that 

some policyholders will receive less under the Amended Plan than they would 

receive in a liquidation, which violates the “no worse than in liquidation” 

requirement of Neblett.  

7. Waiver-of-Premium.  SHIP policies provided for waiver of premium 

in certain circumstances.  Amended Plan at 26.  Numerous SHIP policyholders are 

presently entitled to “on-claim waiver” of premium, meaning they are not paying 

 
2 The Court may take judicial notice of the statutes of other States.  If required, the State 
Insurance Regulators will offer copies of the statutes cited in the State Regulators’ Formal 
Comments and in this Filing. 
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premium because they are currently receiving long-term care, or to “active waiver” 

of premium, either because the policyholder’s spouse is currently on claim or 

because the policyholder’s spouse has already died and the terms of the policy 

entitle the surviving spouse to a lifetime waiver of premium.  See Amended Plan 

at 26. 

The Amended Plan does not fairly treat policyholders already on waiver-of-

premium status as it turns their premium waiver into a premium discount.  Under 

the Plan, a premium waiver will continue in effect only as to the current (pre-Plan) 

premium.  Amended Plan at 27.  If the policyholders want to maintain their 

benefits as provided in their policy (Option Four) or even at reduced levels (Option 

Two) (see descriptions, id. at 11), they will be required to start paying a differential 

premium – which could be substantial – while on waiver.  Id. at 27-28.  Otherwise, 

on-waiver policyholders will automatically have their benefits downgraded.  See 

id. at 37, 42 (describing Option One); id. at 47, 52 (identifying Downgrade as the 

default option for both active waiver and on-claim waiver policyholders).  

II. Improper Displacement of State Rate Regulation 
 
The State Insurance Regulators anticipate that the Rehabilitator will present 

testimony concerning state rate regulation and the reasons she seeks to disregard it.  

The State Insurance Regulators expect to elicit relevant contextual information 

from the Rehabilitator’s witnesses and to offer the Amended Plan on these points.  
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They will present legal argument as summarized in their Formal Comments and 

Amendment to Formal Comments and refer to or offer the materials cited in those 

filings.  They anticipate a showing as follows:  

1. The Amended Plan expressly sets out to override the insurance laws 

of other States that vest regulatory authority over the rates for policyholders 

resident in a State in the insurance regulatory official of that State.  See Amended 

Plan at 29 (“Premium increases and Policy Modifications will not be submitted to 

individual insurance departments for approval.”); id. at 90.   

2. Rate regulation is a matter for the individual States.  The State 

Insurance Regulators will cite cases including German Alliance Ins. Co. v. Lewis, 

233 U.S. 389 (1914), and Insurance Dept. v. City of Philadelphia, 196 Pa. Super. 

221, 173 A.2d 811, 813 (1961).  Rates for long-term care insurance are regulated 

by the individual States under statutes that provide for review by the insurance 

regulator of the policyholder’s State of residence and judicial review in the courts 

of that State.  The State Insurance Regulators will cite to statutes and decisions 

from various jurisdictions.  For example: 

 The Maine statutes provide that “[e]very insurer shall file for 
approval by the superintendent every rate, rating formula, classification of 
risks and every modification” of long-term care rates for use in Maine so 
that the Maine Superintendent of Insurance can determine that the filing 
complies with “requirements that rates not be excessive, inadequate or 
unfairly discriminatory.”  24-A Me. Rev. Stat. § 2736.  See also 02-031 
Code Me. Rules, ch. 420, § (6)(A)(9) (“The filing must include sufficient 
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supporting information to demonstrate [to the Superintendent] that the rates 
are not excessive, inadequate, or unfairly discriminatory.”). 

 The Massachusetts statutes provide that long-term care 
insurance rates must be submitted for review by the Massachusetts 
Commissioner of Insurance, and increases may not be implemented unless 
the Commissioner determines that they comply with applicable legal 
standards.  See Mass. Gen. Laws ch. 175, § 108, 211 Code Mass. Reg. 42.00 
and 211 Code Mass. Reg. 65.  A long-term care insurance policy may be 
disapproved by the Commissioner “if the benefits provided therein are 
unreasonable in relation to the premium charged, or if it contains any 
provision which is unjust, unfair, inequitable, misleading or deceptive, or 
which encourages misrepresentation as to such policy.”  Mass. Gen. Laws 
ch. 175, § 108(8)A.  See Genworth Life Ins. Co. v. Comm’r of Ins., 95 Mass. 
App. Ct. 392, 126 N.E.3d 1019, 1023 (2019). 

 The Washington statutes require that all long-term care 
insurance rates and rate increase requests must be filed with and approved 
by the Washington Insurance Commissioner prior to use.  Wash. Rev. Code 
§ 48.19.010(2).  The Commissioner’s review includes an actuarial analysis, 
and increases may not be implemented unless the Commissioner determines 
that they comply with applicable legal standards.  See Wash. Rev. Code 
§§ 48.83, 48.84; Wash. Admin. Code 284-54 & 284-60; Wash. Rev. Code 
§ 48.18.110; Wash. Rev. Code § 48.18.480; Wash. Admin. Code §§ 284-83, 
284-84.  Long-term care insurance rate increases are not permitted if “the 
benefits provided therein are unreasonable in relation to the premium 
charged.”  Wash. Rev. Code § 48.18.110; see Wash. Admin. Code § 284-54-
600.  In addition, rate increases will be denied if the Commissioner finds the 
rates constitute “unfair discrimination between insureds or subjects of 
insurance having substantially like insuring, risk, and exposure factors, and 
expense elements, in the terms or conditions of any insurance contract, or in 
the rate or amount of premium charged therefor, or in the benefits payable or 
in any other rights or privileges accruing thereunder.”  Wash. Rev. Code 
§ 48.18.480.  

 The States provide for judicial review of rate decisions by state 
insurance regulators, and the courts of each State review the decisions of its 
regulator in accordance with applicable statutory and constitutional 
standards.  See, e.g., Anthem Health Plan of Maine, Inc. v. Superintendent of 
Ins., 40 A.3d 380 (Me. 2012); Automobile Insurers Bureau of Massachusetts 
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v. Comm’r of Ins., 420 Mass. 599, 650 N.E.2d 1234 (1995); Genworth, 
supra. 

3. The Amended Plan’s attempt to impose rates set by the Rehabilitator 

and the Rehabilitation Court in disregard of the state-based system for regulation 

and approval of insurance rates (see Amended Plan at 90) is beyond the authority 

of the Rehabilitator or the Court.  The Pennsylvania insurer rehabilitation statute – 

like those in other States – does not provide for displacement of regulatory 

authority over an insurer in rehabilitation.  See 40 P.S. § 221.15(c); 40 P.S. 

§ 221.16(b) (d).  It does not displace otherwise applicable regulatory authority over 

the business of the insurer in rehabilitation.  See 40 P.S. § 221.1(a), (c).  Nothing in 

the statute allows a rehabilitation plan to avoid state regulation.   

An insurer in rehabilitation is subject to rate regulation like any other 

insurer.  The State Insurance Regulators will offer the National Association of 

Insurance Commissioners, Receiver’s Handbook for Insurance Company 

Insolvencies at 12 (2019) (receiver should consider “Rate increases needed on 

business and insurer’s ability to secure those increases from regulatory 

authorities”) (emphasis added). 

4. The Amended Plan’s disregard of the statutes of other States 

governing the rates charged to their residents violates the mandate of the Full Faith 

and Credit Clause of the United States Constitution.  “Full Faith and Credit shall be 

given in each State to the public Acts, Records, and judicial Proceedings of every 
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other State.”  U.S. Const., Art. IV, § 1.  The State Insurance Regulators will cite to 

statutes of various States and decisions concerning the Full Faith and Credit 

Clause, including Franchise Tax Bd. Of Cal. v. Hyatt, 136 S.Ct. 1277, 1281 

(2016), and Baker v. General Motors Corp., 522 U.S. 222, 232 (1998).  

One State cannot dictate to another State what rates are to be applied to that 

State’s own residents.  It has long been established that an insurer domiciled in one 

State writing insurance in another is subject to the second State’s laws concerning 

that business.  This principle applies to state review and approval of rates.  The 

State Insurance Regulators will cite cases including Phillips Petroleum Co. v. 

Shutts, 472 U.S. 797, 822 (1985), Pink v. A.A.A. Highway Exp., Inc., 314 U.S. 201, 

209 (1941), Clark v. Williard, 294 U.S. 211, 213 (1935), and American Fire Ins. 

Co. v. King Lumber & Mfg. Co., 250 U.S. 2, 10 (1919).  

The Rehabilitator cannot use the Full Faith and Credit Clause to require a 

State to substitute for its own statute, applicable to persons and events within it, the 

statute of another State reflecting a conflicting and opposed policy.  This is 

particularly the case where the Plan reflects hostility to the rates and regulatory 

actions of the other States.  See Amended Plan at 17, 90, 96, 99.  The State 

Insurance Regulators will cite cases including Hyatt, 136 S.Ct. at 1281, and 

Ferrelli v. Com., 783 A.2d 891, 894 (Pa. Commw. Ct. 2001). 



 
 

 

- 24 - 

5. The Amended Plan’s displacement of the rate setting authority of the 

individual States presents a significant intrusion by Pennsylvania on the 

sovereignty of its sister States.  In addition to the barrier against such intrusion 

erected by the Full Faith and Credit Clause, the Court should also refrain from 

adopting the Amended Plan on this point out of comity.  The State Insurance 

Regulators will cite cases including Smith v. Firemens Ins. Co. of Newark, New 

Jersey, 404 Pa. Super. 93, 590 A.2d 24, 27 (1991).   

6. The “Issue-State Rate Approval” provision does not cure these 

problems.  Amended Plan at 101.  There is no statutory basis for an insurance 

regulator to “opt-out” of a rehabilitation plan on behalf of all policyholders in a 

State.  The State Insurance Regulators have objected to the Amended Plan because 

it seeks to displace the individual State rate review statutes that, as chief State 

insurance regulators, they are charged with enforcing.  They do not act as some 

sort of agent for the policyholders in their States, and they do not have the 

authority to determine on behalf of policyholders whether or not to opt-out.   

The Issue-State Rate Approval amendment does not provide for “opt-out” 

State insurance regulators to actually review rates under their statutes.  Instead, it 

attempts to coerce those regulators to approve the rates sought by the Rehabilitator.  

Under the amendment, if the insurance regulators do anything other than approve 

the Rehabilitator’s requested rates in full within 60 days, then the policyholders in 
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the State will be treated worse than the policyholders in other States.  See 

Amended Plan at 102-103.   The Amended Plan seeks to present the appearance of 

deference to state rate review statutes while in fact requiring the States to approve 

the requested rates, in full, on pain of punishing policyholders in the State. 

The State Insurance Regulators reserve the right to supplement this filing as 

appropriate and to respond to the Rehabilitator’s contentions and additional 

information. 

November 30, 2020   Respectfully submitted, 
 
By:  Steve Harvey Law LLC, 
 
 
/s/ Stephen G. Harvey   
Stephen G. Harvey 
steve@steveharveylaw.com  
1880 John F. Kennedy Blvd. 
Suite 1715 
Philadelphia, PA 19103 
Tel. 215-438-6600 
 
Attorneys for the Maine Superintendent of 
Insurance, the Massachusetts Commissioner 
of Insurance, and the Washington Insurance 
Commissioner  
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Of Counsel: 
 
J. David Leslie 
dleslie@rackemann.com  
Eric A. Smith 
esmith@rackemann.com  
Rackemann, Sawyer & Brewster P.C. 
160 Federal Street 
Boston, MA 02110-1700 
Tel. 617-951-1131 
Tel. 617-951-1127 
(appearing pro hac vice) 
Counsel to the Maine Superintendent of Insurance, the Massachusetts 
Commissioner of Insurance, and the Washington Insurance Commissioner 
and Massachusetts Special Assistant Attorneys General and 
Washington Special Assistant Attorneys General 
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