
 

 

IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 

In Re: Senior Health Insurance 
Company of Pennsylvania in 
Rehabilitation  

 

: 
: 
: 

No. 1 SHP 2020 

 

ORDER 

AND NOW, THIS ______ day of _____________, 2020, upon consideration 

of the Intervenor State Insurance Regulators’ Renewed Application for Order 

Directing the Rehabilitator to Provide Reports and Analyses and Extending Time to 

Address Recently Provided Spreadsheet and Additional Analysis, and the 

Rehabilitator’s response thereto, IT IS ORDERED that the Application is DENIED.   

____________________________________ 

MARY HANNAH LEAVITT,  
PRESIDENT JUDGE 

Received 11/24/2020 5:57:39 PM Commonwealth Court of Pennsylvania

Filed 11/24/2020 5:57:39 PM Commonwealth Court of Pennsylvania
1 SHP 2020



 

 

 
 

IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 

In Re: Senior Health Insurance 
Company of Pennsylvania in 
Rehabilitation  

 

: 
: 
: 

No. 1 SHP 2020 

REHABILITATOR’S RESPONSE TO INTERVENOR STATE INSURANCE 
REGULATORS’ RENEWED APPLICATION FOR ORDER DIRECTING 

THE REHABILITATOR TO PROVIDE REPORTS AND ANALYSES AND 
EXTENDING TIME TO ADDRESS RECENTLY PROVIDED 

SPREADSHEET AND ADDITIONAL ANALYSES 

Jessica K. Altman, Insurance Commissioner of the Commonwealth of 

Pennsylvania, in her capacity as the Statutory Rehabilitator (“Rehabilitator”) of 

Senior Health Insurance Company of Pennsylvania (“SHIP”) hereby responds to the 

Intervenor State Insurance Regulators’1 Renewed Application for Order Directing 

the Rehabilitator to Provide Reports and Analyses and Extending Time to Address 

Recently Provided Spreadsheet and Additional Analyses (the “Renewed 

Application”).  For the reasons set forth below the Rehabilitator requests that the 

Intervenor State Insurance Regulators’ requests be denied. 

REHABILITATOR’S RESPONSES  
TO THE ALLEGATIONS IN THE RENEWED APPLICATION 

 1-22. Denied as stated. Paragraphs 1 through 22 of the Intervenor State 

Insurance Regulators’ Renewed Application are replete with legal conclusions and 

                                                 
1 As used herein, “Intervenor State Insurance Regulators” refers collectively to Superintendent of 
Insurance of the State of Maine, Commissioner of Insurance of the Commonwealth of 
Massachusetts, and Insurance Commissioner of the State of Washington. 
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characterizations about the implications of the Amended Plan to which no further 

answer would be helpful or required. As she did in her response to the Intervenor 

State Insurance Regulators’ prior application for discovery, the Rehabilitator will 

focus her Response to the actual issue at hand: Do the Intervenor State Insurance 

Regulators have information sufficient to provide a narrative or other description of 

their direct testimony and exhibit lists by November 30, 2020? The Intervenor State 

Insurance Regulators admit that the answer is yes, and the Renewed Application 

should be denied for that reason alone, as well as for the reasons set forth below in 

the Rehabilitator’s Further Response.  

REHABILITATOR’S FURTHER RESPONSE 

The Renewed Application should be denied.  Even if well-intentioned, the 

Renewed Application seeks extended discovery consistent with commercial 

litigation (not rehabilitation), underlying what appears to be an effort in effect to 

replace the Court’s judgment on the issues with the judgment of an intervening party.  

The Intervenor State Insurance Regulators do not need to burden themselves with 

the analyses they propose, because they are not obligated to and it is not their 

province to attack the legality and viability of every aspect of a proposed 

rehabilitation plan. As intervenors for a limited purpose, the role of the Intervenor 

State Insurance Regulators is only to identify any potential harm to them in the 

proposed plan and argue why that harm precludes allowing the plan to proceed as 
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proposed.  The Intervenor State Insurance Regulators admit that they have more than 

sufficient information on which to make such a presentation to the Court, and thus 

nothing more is required from the Rehabilitator. 

A. This Court, Not Intervening Parties, Must Approve the Plan. 

This Court placed SHIP in rehabilitation on January 29, 2020, and, as a result, 

the Rehabilitator must “take such action as [s]he deems necessary or expedient to 

correct the condition or conditions which constituted the grounds for the order of the 

court to rehabilitate the insurer.” 40 P.S. § 221.16(b).  “This mandate explicitly 

defers all actions to the skill of the Rehabilitator and implicitly recognizes her 

expertise in these matters.”  Foster v. Mut. Fire, Marine & Inland Ins. Co., 531 Pa. 

598, 609 (1992) (“Mutual Fire II”) (citing 40 P.S. § 221.16(b)).  The Rehabilitator’s 

duties include the creation and implementation of a rehabilitation plan, with this 

Court sitting in review, to approve, modify, or disapprove that plan as necessary.  As 

the Supreme Court of Pennsylvania has explained: 

Once the Insurance Commissioner and her deputies have 
designed a plan of rehabilitation it must be submitted to the 
Commonwealth Court for approval in order that it may have efficacy. 
The Commonwealth Court is empowered by the General Assembly to 
supervise and review the activities and proposals of the Insurance 
Commissioner while she undertakes the rehabilitation of an insolvent 
insurer. 40 P.S. § 221.4(a); 42 Pa.C.S.A. § 761(a)(3). In overseeing the 
course of rehabilitation to check any abuse of discretion by the 
Commissioner, the Commonwealth Court is authorized to “approve or 
disapprove the plan [of rehabilitation] proposed, or may modify it and 
approve it as modified. If it is approved, the rehabilitator shall carry out 
the plan.” 40 P.S. § 221.16(d). Therefore, in order for the Plan to 
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warrant the Commonwealth Court's imprimatur it must be found to be 
free from any abuse of the Rehabilitator's discretion.  

 
Mutual Fire II,  531 Pa. at 609; see also In re Penn Treaty Network Am. Ins. Co., 

632 Pa. 272, 289 (2015) (citing Mutual Fire II on deference afforded rehabilitator).  

  Under this scheme, it is the Commonwealth Court that must review the plan, 

assess whether it meets the applicable standards, and approve or reject the plan 

subject to any proposed modifications or amendments.  Contravening the General 

Assembly’s rehabilitation scheme, the Renewed Application would place 

intervening parties and their counsel in the driver’s seat for plan approval.  Indeed, 

the Renewed Application seems to make the Court’s judgment and the Court’s 

review secondary to the opinions of the Intervenor State Insurance Regulators: 

  “It is critical that the State Insurance Regulators – and the Court – 
understand how the Amended Plan will affect various types of policyholders, 
whether the Plan is feasible, and whether it satisfies statutory and constitutional 
standards.”  (Renewed Application at ¶ 8 (emphasis added).) 
 

 “[T]he Rehabilitator should be directed to provide the “extensive analysis and 
discussion” she relied upon so that the intervenor State Insurance Regulators 
– and ultimately the Court – can understand how the Rehabilitator actually 
conducted the comparison between the Plan and liquidation and considered the 
contractual impairments.”  (Id. at ¶ 13 (emphasis added)(citation omitted).) 

 
 The Court should direct the Rehabilitator to provide the reports and analysis 

concerning the four scenarios, the most likely scenario, and any other scenario 
she may have run so the intervenors may evaluate the Plan’s chance of 
success.” (Id. at ¶ 16 (emphasis added).) 

 
This approach mistakes the instant rehabilitation proceeding for adversarial 

commercial litigation and overlooks the limits of the Intervenor State Insurance 
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Regulators’ standing in this matter.  If the Renewed Application were to be granted, 

each intervening party could go far beyond bringing to the Court’s attention how, if 

at all, the Plan would aggrieve that party, and instead substitute its judgment for that 

of the Court on whether the plan demonstrates to the Court compliance with the 

standards adopted by the Pennsylvania General Assembly and to which the 

Pennsylvania Supreme Court alludes in the Mutual Fire II decision.   To the great 

detriment of policyholders and creditors, this proceeding would then devolve into 

complex, multi-party, commercial litigation entailing cost and delay far beyond what 

is envisioned for the resolution of a troubled insurer, a matter uniquely within the 

specialized expertise of this Court.   

The Rehabilitator trusts that the Intervenor State Insurance Regulators have a 

genuine interest in assuring that the Court will conduct a thorough analysis, but the 

Rehabilitator also knows that this Court is thoroughly familiar with, and can apply, 

the governing standards of review for a rehabilitation plan.  There is no need to 

provide the Intervenor State Insurance Regulators with an extension or new 

discovery so that they can satisfy themselves first, and before the Court has an 

opportunity to do so.  Moreover, the broad discovery and attendant litigation 

envisioned by the Intervenor State Insurance Regulators would jeopardize the goal 

of developing and implementing expeditiously a rehabilitation plan for a financially 

troubled insurer for which the passage of time without rehabilitation is as threatening 
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as the deficiency in financial resources.  That type of harm would be compounded 

by the need to devote substantial but scarce resources addressing unnecessary 

discovery issues. 

B. The Intervenor State Insurance Regulators Admit That They Do 
Not Need Discovery to Protect Their Asserted Interests. 

The Intervenor State Insurance Regulators fail to articulate any actual need 

for more information, precluding relief in their favor.  As parties intervening for a 

limited purpose, the Intervenor State Insurance Regulators “participate as a party in 

the discrete controversy” upon which they claim an interest.   Pa.R.A.P. 3775(c)(2).  

In their detailed Joint Application for Intervention, the Intervenor State Insurance 

Regulators asserted their interest in the coverage changes impacting their respective 

states’ policyholders and in the ways in which the rehabilitation allegedly might 

violate state law.  The necessary information on these issues has been provided.  For 

at least two years before the rehabilitation began, the Rehabilitator provided a 

significant volume of information to any state that requested it.  After filing the 

Amended Plan, which addressed the rate-regulation issue raised by the Intervenor 

State Insurance Regulators and others, the Rehabilitator provided the detailed 

seriatim data file providing information relating to each party along with other 

spreadsheets and analysis documents regarding the potential outcomes under various 

scenarios if the Plan is implemented as proposed.  These documents offer more than 

enough information for parties to assess their interests. 
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In fact, to the extent that the Intervenor State Insurance Regulators contend 

that the Plan would aggrieve them in any way, they admit that they already have all 

of the information necessary to argue their existing objections to this Court and to 

raise any new objections in supplemental comments:  

In their Formal Comments, the State Insurance Regulators made certain 
objections to the Proposed Plan (which apply to the Amended Plan) that 
are legal in nature and do not appear to require more information . . . .  
These objections do not appear to require the presentation of testimony 
or exhibits beyond the Amended Plan itself.  The State Insurance 
Regulators will provide supplemental Formal Comments addressing 
the amendments to the original Plan on or before November 30, 2020.   

 
(Renewed Application at ¶ 5 n.1.)   The Intervenor State Insurance Regulators also 

admit that the data available allows “a comparison of rehabilitation and liquidation 

results based on one set of assumptions” and that “one could – given time and 

resources – attempt to build models and conduct analyses to possibly address the 

standards.”  (Renewed Application at ¶ 6.) 

These two admissions should be fatal to the Renewed Application.  Even in 

their own words, there is nothing more that the Intervenor State Insurance Regulators 

actually need in order to protect their position and argue their comments to the 

Amended Plan.  As a result, the Intervenor State Insurance Regulators’ complaints 

of insufficient time to conduct “an expensive, time-consuming, and unproductive 

square-one analysis of their own” (id.) asserts a non-existing harm.  The Intervenor 

State Insurance Regulators wrongly insist that, independent of their comments, they 
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must assess and address whether the Amended Plan is on the whole constitutional, 

feasible, fair, or otherwise subject to approval.  (Renewed Application at ¶¶ 4, 19.)   

To the contrary, the Intervenor State Insurance Regulators are not obligated to 

present argument on every facet of the Amended Plan.  Indeed, that is precisely NOT 

their role in this case. The Intervenor State Insurance Regulators need only present 

argument on their specific interests—something they admit they could do now.  

Moreover, if a party disagrees with the Rehabilitator’s assertions or thinks they are 

unfounded, the proper procedure followed and approved in other insolvency 

proceedings is the Rehabilitator’s production of relevant data for review and 

assessment by intervening parties, as the Rehabilitator did here.  See, e.g., Mutual 

Fire II, 531 Pa. at 604 (rehabilitator produced financial books and records for review 

by objectors claiming projections of rehabilitation plan’s success were inaccurate).  

Any assertion that the Intervenor State Insurance Regulators are burdened with the 

data provided by the Rehabilitator should not be credited. 

C. The Intervenor State Insurance Regulators Cannot Rewrite or 
Reconfigure the Burdens of Proof on the Parties. 

The Amended Plan and the data and analyses already produced by the 

Rehabilitator are more than sufficient for the parties to comment on the Plan, identify 

witnesses and exhibits, and attend a pre-hearing scheduling conference.  If the 

Intervenor State Insurance Regulators admit to having all of the information relevant 

to their comments and all of the relevant data upon which one could assess the 
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Amended Plan, what purpose could be served by the requested discovery or an 

extension of time?  The Intervenor State Insurance Regulators never adequately 

explain, but the practical impact of extended discovery would be to rewrite the 

parties’ burdens and risk the usurpation of this Court’s role as reviewing authority.  

The Court should not endorse such a complete revision of the plan approval process. 

This Court reviews a proposed rehabilitation plan under an abuse of discretion 

standard.  E.g., Mutual Fire II, 531 Pa. at 609; Koken v. Fidelity Mut. Life Ins. Co., 

800 A.2d 807, 813 (Pa. Commw. Ct. 2002).  The Intervenor State Insurance 

Regulators suggest that the Rehabilitator’s evidence in support of a plan is subject 

to an exacting scrutiny by the parties and the Court, but the Supreme Court of 

Pennsylvania has held otherwise.  See Mutual Fire II, 531 Pa. at 609 (“it is not the 

function of the courts to reassess the determinations of fact and public policy made 

by the Rehabilitator”); see also In re Penn Treaty, 632 Pa. at 289 (recognizing 

deferential standard even in affirming this Court’s decision to reject petition to 

convert to liquidation).  Thus, while the Rehabilitator must establish that the 

Amended Plan meets the necessary standards, she does not need to provide the types 

of analysis or data that the Intervenor State Insurance Regulators demand here. 

In addition, the Renewed Application does not accurately capture the standard 

with respect to developing a plan that is fair and equitable and satisfies Neblett v. 

Carpenter, 305 U.S. 297 (1938).  For example, the Intervenor State Insurance 
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Regulators complain that the Amended Plan does not address the future of every 

policyholder and may not treat every policyholder equally.  (Renewed Application 

at ¶ 12.)2  But as this Court has held, Neblett v. Carpenter “did not establish the 

broad principle that a rehabilitation plan is per se invalid unless every policyholder 

will fare as well in rehabilitation as in liquidation.”  Consedine v. Penn Treaty 

Network Am. Ins. Co., 63 A.3d 368, 451 (Pa. Commw. Ct. 2012).  In fact, “[a] 

rehabilitation plan is permitted to impair the contractual rights of some policyholders 

in order to minimize the potential harm to all of the affected parties.”  Id. at 452 

(citing Mutual Fire II).  As a result, the relevant analysis asks only (a) whether a 

contract right has been impaired, (b) whether there is a sufficient public purpose, and 

(c) whether the impairment is reasonable and appropriate to the public purpose.  Id. 

(citing Mutual Fire II).  As would be the case in any such proceeding, policy 

impairments may include benefit reductions, rate increases, and other changes as 

necessary to effect an appropriate, equitable, and viable rehabilitation.  See id. at 449 

(describing potential value of rate increases on future policies), 452 (describing 

benefit reductions), 442-443 (identifying problem of “properly priced policies 

                                                 
2 In addition, the Intervenor State Insurance Regulators argue that the Rehabilitator 
should be required to explain “how [she] actually conducted the comparison between 
the Plan and liquidation and considered the contractual impairments.”  (Renewed 
Application at ¶ 13.)  The mechanism for comparing rehabilitation to liquidation is 
described in the data provided to all parties which the Intervenor State Insurance 
Regulators declined to review before filing their Renewed Application, and the 
Rehabilitator is prepared to present that analysis to the Court at the necessary time. 
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subsidizing underpriced policies”).  The data and analyses provided to all of the 

parties allows them to see the potential “impairments,” and thus the Intervenor State 

Insurance Regulators (as they admit) do not need any more information relevant to 

their comments.  See Mutual Fire II, 531 Pa. at 604 (objectors able to challenge 

viability and feasibility claim based on production of data in books and records). 

The Renewed Application also expects the Rehabilitator to prove feasibility 

now by predicting with near-certainty which of the outcomes in rehabilitation will 

occur.  (Renewed Application at ¶¶ 14-16.)  But feasibility involves questions of 

implementation as well as the probability of realizing rehabilitation; it is not the mere 

opposite of futility or a synonym for 100% success.  See Mutual Fire II, 531 Pa. at 

606-607 (describing “report on the feasibility of implementing the amended plan” 

requiring new staff, and Court’s order for a modified plan based on “Rehabilitator’s 

report on Plan implementation, which indicated that the 1987 Plan was not feasible 

for several reasons.”).  Moreover, feasibility is not a question answered once upon 

the filing of a plan; it is an ongoing question addressed as the rehabilitation continues 

and in consultation with the Court.  See id. (describing multiple feasibility reports).  

As a result, the suggestion that the Rehabilitator is obligated to prove “feasibility” 

now to the satisfaction of intervening parties – rather than as requested to the 

satisfaction of the Court – imposes a burden on the Rehabilitator not recognized by 

Pennsylvania law and which complicates the rehabilitation process. 
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D. The Specific Requests Exceed the Scope of Discovery. 

Under the governing standards, the information sought by the Intervenor State 

Insurance Regulators’ is irrelevant and thus not discoverable in rehabilitation.  For 

example, any requested analysis that was developed prior to filing for rehabilitation, 

and any analysis considered and ignored, are beyond the scope of relevant 

information and thus beyond the scope of discovery.  Koken v. One Beacon Ins. Co., 

911 A.2d 1021, 1027 (Pa. Commw. Ct. 2006).  The Intervenor State Insurance 

Regulators are not entitled to information which is both irrelevant generally in 

rehabilitation and, by their own admission, unnecessary to their comments.  Turning 

to the specific requests, it is clear the Intervenor State Insurance Regulators wrongly 

fear “trial by ambush” because they expect rehabilitation to proceed like commercial 

litigation.  (Renewed Application at ¶ 7.)  But the rehabilitation approval process is 

not commercial litigation subject to the same extensive discovery of all potentially-

relevant information to avoid surprise at trial.  Cf. Maleski by Chronister v. Corp. 

Life Ins. Co., 163 Pa. Commw. 36, 45 (1994) (noting that discovery doctrine in Rules 

of Civil Procedure did not apply in liquidation because it was not incorporated by 

statute into insolvency proceedings and common law did not recognize the doctrine).  

Instead, it is –by design– an efficient proceeding in which the Rehabilitator proposes 

a plan; parties comment on the plan as it affects their interests; the Court imposes a 

schedule for review and approval of that plan, including a hearing if necessary; and 
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the plan is implemented under the Court’s supervision.  Indeed, the Court’s Case 

Management Order reflects this efficient procedure noting that “[t]he Rehabilitator 

shall not be required to respond to Formal or Informal Comments or other filings by 

Commenters pursuant to this Order” and that the Court “may limit [commenter] 

participation to ensure an orderly proceeding.”  (Order at ¶ 14.)  Ultimately, it is this 

Court – and not any party – that decides what may be required to approve and 

implement the plan.   This Court should retain this control over the proceedings and 

reject the Renewed Application’s invitation to treat rehabilitation like an adversarial 

multi-party commercial litigation case. 

E. Conclusion 

For the foregoing reasons, the Court should deny the Renewed Application. 

Dated: November 24, 2020  Respectfully submitted,  
 

/s/ Michael J. Broadbent    
Dexter R. Hamilton 
Attorney I.D. No. 50225 
Michael J. Broadbent 
Attorney I.D. No. 309798 
Haryle Kaldis 

      Attorney I.D. 324534 
COZEN O'CONNOR 
1650 Market Street, Suite 2800 
Philadelphia, PA 19103 
(215) 665-2000 

and 
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Leslie M. Greenspan 
Attorney I.D. No. 91639 
TUCKER LAW GROUP 
Ten Penn Center 
1801 Market Street, Suite 2500 
Philadelphia, PA 19103 

Counsel for Jessica K. Altman, Insurance 
Commissioner of the Commonwealth of 
Pennsylvania, as Statutory Rehabilitator of 
SENIOR HEALTH INSURANCE 
COMPANY OF PENNSYLVANIA
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