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Attorneys for Agent Objectors 

IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

In Re: Senior Health Insurance Company of Pennsylvania : NO. 1 SHP 2020 
in Rehabilitation 

FORMAL COMMENTS IN OBJECTION 
TO THE PROPOSED PLAN OF REHABILITATION 

On April 22, 2020, the Rehabilitator for Senior Health Insurance Company of Pennsylvania 

("SHIP") filed an application for approval ("Application") of the Plan of Rehabilitation for SHIP 

("Plan"), which seeks, inter alia, to suspend commission payments to Agents1 under Section 

VI(M) of the Plan. By way of order dated September 15, 2020, this Court granted leave to 

intervene for ACSIA Long Term Care, Inc. ("ACSIA"), Global Commission Funding LLC 

("GCF"), LifeCare Health Insurance Plans, Inc. ("LifeCare"), Senior Commission Funding LLC 

("SCF"), Senior Health Care Insurance Services, Ltd., LLP ("SCIS"), and United Insurance Group 

Agency, Inc. ("UIG") (together, "Agent Objectors"). 

Agent Objectors, by and through their counsel, submit these Formal Comments in 

Objection to the Proposed Plan of Rehabilitation ("Formal Comments") in accordance with this 

Court's Case Management Order dated June 12, 2020. In particular, Agents Objectors' Formal 

1 The Plan defines "Agent" as "any insurance agent, broker or producer that solicited, sold or placed insurance 
business issued or assumed by [SHIP] or any of its predecessors." See Plan, p. 90. 



Comments are directed at Section VI(M) of the Plan, which unlawfully seeks to suspend Agent 

Objectors' right to receive earned commissions. Section VI(M) of the Plan provides, as relevant: 

The payment of commissions owed to Agents under agreements made prior 
to the inception of rehabilitation proceedings will be suspended under the 
Plan until policyholders have been made whole, that is, all their contractual 
claims have been paid in full and adequate provision made for reasonably 
anticipated future claims. Further, the Plan will suspend the accrual of 
commissions as of the Initial Plan Effective Date. Agents and brokers may 
assert claims for commissions earned prior to the Initial Plan Effective Date 
but, under the Plan, those claims will be subordinated to amounts owed to 
policyholders under SHIP insurance policies. 

The Rehabilitation Plan purports to distribute SHIP' s assets by suspending payment of 

commissions and prioritizing payment of other debts and obligations. See Plan, pp. 67, 83. 

However, the Rehabilitator only has authority over the "assets of the insurer" and therefore may 

not use the property of the Agent Objectors or others to pay claims against the estate. See 40 Pa. 

Cons. Stat. Ann. § 221.16(b) (the rehabilitator "has full power ... to deal with the property ... of 

the insurer"). Under Pennsylvania law, commissions on earned premiums are the property of 

SHIP' s Agents and are not within the assets of SHIP' s rehabilitation estate. Therefore, earned 

commissions cannot be subject to suspension by the Rehabilitator. Agent Objectors respectfully 

request that the Plan be modified by striking the suspension of Agent commissions described in 

paragraph 4(e) of the Application and in Section VI(M) of the Plan. 

BACKGROUND 

Agent Objectors are holders of the legal and beneficial rights to receive commissions under 

agency agreements to which Agent Objectors are parties or assignees, and for which SHIP retains 

liability for paying commissions on earned premium. SHIP' s Agent Portal confirms that each of 

the Agent Objectors is currently registered to receive commissions from SHIP as well as the 

amounts recently paid to each Agent Objector either under an agency agreement or as an assignee 
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under an agency agreement. An exemplar screenshot of SHIP' s Agent Portal is attached hereto as 

Exhibit A. 

ACSIA2 is an assignee to commissions payable under an agency agreement between 

insurance producer Patricia Reichert and American Travellers Life Insurance Company 

("American Travellers"). SHIP has recognized and accepted the assignment to ACSIA, paying 

ACSIA as SHIP Agent Number AFF-017336. GCF3 is the assignee to commissions payable under 

agency agreements between or underlying the following: 

Gelbwaks Insurance Services and American Travellers (Agent Number AFF- 
031712-ASSGN); 
Gelbwaks Insurance Services and Transport Life Insurance Company ("Transport 
Life") (Agent Number AFF-01EA1105-ASSGN); 
HLTC, Inc. and American Travellers (Agent Number AFF-122711-ASSGN); 
Joseph Macksoud and Transport Life (Agent Numbers AFF-01XA6684-ASSGN, 
AFF-01YA1381-ASSGN); 
Our Town Insurance & Financial Services and American Travellers (Agent 
Number AFF-010453-ASSGN); 
Our Town Insurance & Financial Services and Transport Life (Agent Number AFF- 
01GG8300-ASSGN); 
Patrick Patterson and Transport Life (Agent Numbers AFF-01G61200-ASSGN, 
AFF-01YM0127-ASSGN); 
Personal Health Services, Inc. and American Travelers (Agent Numbers AFF- 
049032-ASSGN, AFF-120535-ASSGN, AFF-129152-ASSGN); 
Specialty Planners, Inc. and American Travellers (Agent Numbers AFF-030156- 
ASSGN, AFF-030708-ASSGN, AFF-080628-ASSGN, AFF-087838-ASSGN); 
Stanfield Insurance Agency, Inc. and Transport Life (Agent Number AFF- 
01EA7528-ASSGN); 
UIG and Transport Life (Agent Numbers AFF-01YM1500-ASSGN, AFF- 
01E06400-ASSGN); 
USA Insurance Marketing, Inc. and American Travellers (Agent Number AFF- 
051452-ASSGN); 
USA Insurance Marketing, Inc. and Transport Life (Agent Number AFF- 
01EB5232-ASSGN); 
Agent Number SHIP056540 relating to American Travellers; and 
Agent Number SHIP01EB7537 relating to Transport Life. 

2 ACSIA is a Delaware corporation located at 6201 Presidential Court, Fort Myers, Florida 33919. 

3 GCF is a Delaware limited liability company located at 6201 Presidential Court, Fort Myers, Florida 33919. 
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SCF4 is the assignee to commissions payable under agency agreements between HLTC, Inc. and 

JC Penney Insurance Company ("JCP") (Agent Number SH1PJ990212) and between UIG and JCP 

(Agent Number SHIPJ980198). 

LifeCare,5 is a producer owed commissions payable under agency agreements with 

American Travellers (Agent Number SHIP010997) and Transport Life (Agent Number 

SH1P01XA1591). SCIS6 is a producer owed commissions under an agency agreement with 

American Travellers (Agent Number SHIP066787). UIG7 is a producer owed commissions 

payable under an agency agreement with American Travellers (Agent Numbers SHIP127495, 

SH1P137004). 

On April 22, 2020, the Rehabilitator filed the Application, noting that a Islignificant 

feature of the Plan" is "the suspension of payments of commissions to Agents," which ostensibly 

includes earned commissions otherwise payable to Agent Objectors. See Application, 1114(e) (Apr. 

22, 2020). The Plan states, as relevant: 

The payment of commissions owed to Agents under agreements made prior 
to the inception of rehabilitation proceedings will be suspended under the 
Plan until policyholders have been made whole, that is, all their contractual 
claims have been paid in full and adequate provision made for reasonably 
anticipated future claims. Further, the Plan will suspend the accrual of 
commissions as of the Initial Plan Effective Date. Agents and brokers may 
assert claims for commissions earned prior to the Initial Plan Effective Date 
but, under the Plan, those claims will be subordinated to amounts owed to 
policyholders under SHIP insurance policies. 

4 SCF is a Delaware limited liability company, f/k/a Global Commission Funding II LLC, located at 6201 
Presidential Court, Fort Myers, Florida 33919. 

5 LifeCare is a Florida corporation located at 6201 Presidential Court, Fort Myers, Florida 33919. 

6 SCIS is a Texas limited liability partnership, dfb/a Senior Wealth Care, located at 6201 Presidential Court, Fort 
Myers, Florida 33919. 

7 UIG is a Michigan corporation located at 1150 Corporate Office Drive, Suite 220, Milford, Michigan 48381. 
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See Plan, p. 83. This Court has granted Agent Objectors leave to intervene in order to formally 

oppose this feature of the Plan. 

THE REHABILITATOR LACKS AUTHORITY TO SUSPEND AGENT OBJECTORS' 
COMMISSIONS BECAUSE THEY ARE NOT PART OF SHIP'S ESTATE 

The Plan expressly states that it "is designed to comply with applicable statutory 

provisions" (Plan, p. 85), however suspending the Agent Objectors' commissions does not 

comport with Article 5 of the Insurance Company Law of 1921, because earned commissions are 

not assets of SHIP' s estate. See 40 Pa. Cons. Stat. Ann. § 211, et seq., infra. 

This Court has held that earned sales commissions, such as the commissions at issue here, 

are not assets within an impaired insurer's estate. Pennsylvania Ass'n of Life Underwriters v. 

Foster, 645 A.2d 907, 910 (Pa. Cmwlth. Ct. 1994), aff'd, 668 A.2d 1113 (Pa. 1995) ("Pennsylvania 

Underwriters"); see Sheppard v. Old Heritage Mut. Ins. Co., 405 A.2d 1325, 1332-33 (Pa. 

Cmwlth. Ct. 1979), aff'd, 425 A.2d 304 (Pa. 1980) (holding commissions on premium collected 

by agents or premium billed directly by company but not yet collected do not constitute assets of 

insurer in determining solvency). The Pennsylvania Underwriters Court granted summary 

judgment for a group of agents challenging a liquidation plan on the basis that earned commissions 

were not part of the insurer's estate and so the statutory liquidator lacked authority to demand their 

return. Id. at 910-11. 

In so ruling, the Court relied on an opinion and order of the Commissioner, which came to 

the same conclusion. In re: The Professional Ins. Agents Assn. of PA, MD, & DE, Inc. (No. C89- 

11-12, Jan. 31, 1991) ("PIA") (Exhibit B). In PIA, the statutory liquidator demanded that a group 

of agents remit premium without deductions for commissions during the liquidation of an insolvent 

insurer. Id. at In' 8, 11. The agents challenged this demand, arguing that the liquidator had no 

statutory claim over the earned commissions because that portion of premium constituted an asset 
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of the agent rather than a debt of the insolvent insurer. Id., pp. 13-14. The Commissioner agreed 

with the agents, reasoning that the statute governing recovery of premium excludes recovery of 

earned commissions. Id, p. 15. The relevant portion of the statute provides: 

An insured, agent, broker, premium finance company or any other person 
responsible for the payment of a premium shall be obligated to pay any 
unpaid premium for the full policy term due the insurer at the time of the 
declaration of insolvency whether earned or unearned as shown on the 
records of the insurer. The liquidator shall also have the right to recover 
from such person any part of an unearned premium that represents 
commission of such person. Credits and/or setoff shall not be allowed to 
an agent, broker or premium finance company on account of any credits 
volunteered by such person. 

40 P.S. § 221.35(a) (emphasis in PIA). In the opinion, the Commissioner stated that the statutory 

language "makes it clear that the legislature created two different categories of premium, earned 

and unearned. . . . Where the premium is earned, i.e., coverage has been provided, the commission 

is earned and an asset of the agent." PIA, p. 15. 

The conclusion reached in this Court's decision in Pennsylvania Underwriters and the 

Commissioner's decision in PIA-that earned commissions are not an asset of the insurer-enjoys 

further support from case law from other jurisdictions. See, e.g., Cockrell v. Grimes, 740 P.2d 

746, 747 (Okla. Civ. App. 1987) (in context of rehabilitation, "Mlle agent's right to a percentage 

of the premium on a policy is a property right which becomes fixed as soon as the policy is taken 

out, and then is realized when the premiums are actually paid from time to time.") (emphasis in 

original); Benfield, Inc. v. Moline, No. 04-3513, 2006 WL 452903, at *15 (D. Minn. Feb. 22, 2006) 

("generally, reinsurance brokerage commissions are earned at placement"); see also Couch on Ins. 

§ 45:3 (2005) (stating, in a contractual context: "Absent an agreement to the contrary, a broker 

earns its commission when it brings about the relationship of insurer and insured"). 
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The Rehabilitator may try to create a distinction between earned commissions held by the 

agent and earned commissions held by the estate, but Pennsylvania Underwriters did not 

distinguish between who held the commissions. Likewise, it did not find that the question of 

ownership rested on possession, or that the happenstance of who collected premium should 

determine ownership. Rather, it clearly defined earned commissions as "sales commissions on 

insurance coverage actually provided by the insurer," and then held that "[w]e agree with Agents 

and hold that they are entitled to summary judgment for the reason that their earned commissions 

are not part of AIBA' s liquidated estate." Pennsylvania Underwriters, 645 A.2d at 910-11. The 

opinion upon which Pennsylvania Underwriters relied, PIA, is equally explicit that commissions 

on earned premium, regardless of who collected them, are not assets of the insolvent insurer's 

estate. PIA, p. 15. 

Under the Plan sub judice, Rehabilitator seeks to suspend payment of earned commissions 

due to the Agent Objectors. However, earned commissions do not constitute assets or liabilities 

of SHIP under this Court's rulings in Pennsylvania Underwriters and Sheppard as well as the 

Commissioner's statutory interpretation of 40 P.S. § 221.35(a) under PIA. Rather, Agent 

Objectors' earned commissions are assets of the Agent Objectors that vested at the time the Agent 

Objectors or their predecessors in interest placed the business for SHIP. 

Since the Agent Objectors' earned commissions are not SHIP' s property, suspending 

payment of these commissions falls outside of the Rehabilitator' s statutory authority. See 40 P.S. 

§ 221.16(b) ("[S]he shall have full power ... to deal with the property and business of the 

insurer."); see also 40 P.S. § 221.15(c) ("An order to rehabilitate the business of a domestic insurer 

... shall appoint the commissioner and [her] successors in office the rehabilitator, and shall direct 

7 



the rehabilitator forthwith to take possession of the assets of the insurer including any deposits 

held by the commissioner, and to administer them under the orders of the court") (emphasis added). 

THE SUSPENSION OF COMMISSIONS WOULD NOT MATERIALLY AFFECT 
SHIP'S FINANCIAL CONDITION 

The Agent Objectors are entitled to earned commissions based on premium collected by 

SHIP because the commissions are not assets of SHIP' s estate under well -established Pennsylvania 

law. The Plan does not attempt to establish how much of a difference the suspension of 

commissions, if even permissible, would make in improving SHIP' s funding gap in any event. 

The funding gap is estimated to be between $500 million and $1 billion. See Plan, p. 72. The 

Rehabilitator describes the major contributing factors for the funding gap, historically and as 

projected over the next few decades. See, e.g., Plan, pp. 72-74. However, the payment of 

commissions is not discussed as a contributing factor toward the funding gap, and nor does the 

Plan detail how much of the $500 million to $1 billion shortfall might be overcome by improperly 

suspending commissions. See id., passim. It may be inferred from the Plan's silence on the issue 

that the suspension of commission payments would have little impact on the Funding Gap. 

Meanwhile, in addition to being contrary to law, it would impose a disproportionate and 

inequitable impact on the property rights of each Agent Objector. 

WHETHER THE REHABILITATOR OR POLICYHOLDERS UTILIZE 
THE AGENTS' SERVICES OR NOT DOES NOT CHANGE THE FACT 

THAT THE REHABILITATOR CANNOT MAKE USE OF EARNED 
COMMISSIONS WHICH ARE ASSETS OF AGENT OBJECTORS 

In its proposed plan, the Rehabilitator states: 

The Rehabilitator notes that Agents are not currently providing services at 
the request of and in support of the Rehabilitator. Since entering 
rehabilitation, SHIP has evaluated the ongoing role of Agents. It is the belief 
of the Rehabilitator that most policyholders do not have a close relationship 
with their Agents, often have not spoken with their Agents since their 
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policies were purchased, and do not contact their Agents for questions about 
their policies or benefits. Most policyholders contact SHIP directly for 
policy information or questions, or a financial advisor or trusted 
professional (lawyer, banker, trustee or family member). 

Many of the Agents may be available to provide information and services upon request and 

maintain records to do so. The Agent Objectors maintain licensed staff responsible for assisting 

policyholders with inquiries. However, whether the policyholder actually uses the services of a 

particular Agent at this point in time is not relevant. Indeed, this attempted justification in the Plan 

for the seizure of non -Estate assets by the Rehabilitator is a red herring. The Rehabilitator has no 

more right or power to nullify an Agent's right to receive his/her earned commissions on the basis 

that the Agent's services are no longer being utilized or needed, than would a private insurer (not 

under state control), be able to do so. Earned commissions are not the property of SHIP or the 

Commonwealth and, unlike the old Soviet Union, saying they are does not make them so. The 

commissions are the assets of the Agents, and the Rehabilitator has no right to utilize them for any 

purpose. 

AGENT OBJECTORS INTEND TO PARTICIPATE AT THE HEARING ON THE 
PROPOSED PLAN OF REHABILITATION 

Agent Objectors intend to call witnesses, examine witnesses, and introduce evidence at 

the hearing on the Plan as well as participate in any discovery, as may be permitted by this Court. 
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CONCLUSION 

Under Pennsylvania law, earned commissions on premium are the property of the Agent 

Objectors and not considered assets of the insolvent insurer. Therefore, the Rehabilitator has no 

authority to suspend the payment of commissions. Agent Objectors respectfully request that the 

Plan be modified by striking section VI(M), which purports to suspend Agent commissions. 

Respectfully Submitted, 

CLARK HILL PLC 

Dated: September 15, 2020 By: /s/ Joseph M. Donley 

Joseph M. Donley (jdonley@clarkhill.com) 
I.D. No. 23058 
Scott B. Galla (sgalla@clarkhill.com) 
I.D. No. 314638 
CLARK HILL PLC 
Two Commerce Square 
2001 Market Street, Suite 2620 
Philadelphia, PA 19103 

Counsel for ACSIA Long Term Care, Inc., Global 
Commission Funding LLC, LifeCare Health 
Insurance Plans, Inc., Senior Commission Funding 
LLC, Senior Health Care Insurance Services, Ltd., 
LLP, and United Insurance Group Agency, Inc. 
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CERTIFICATE OF SERVICE 

The undersigned certifies that, due to the restrictions imposed by COVID-19 limiting 

access to the Pennsylvania Judicial Center, the formal comments in objection to the rehabilitation 

plan was filed electronically and by mailing a copy to the Court at the following address: 

Office of Prothonotary of the Commonwealth Court of Pennsylvania 
ATTN: 1 SHP 2020 
Pennsylvania Judicial Center 
601 Commonwealth Avenue, Suite 2100 
Harrisburg, PA 17106 

The undersigned further certifies that service on the Rehabilitator (shipcomments @cozen.com) 

and Special Deputy Rehabilitator (service @cb-firm.com) has been made electronically per this 

Court's Case Management Order. 

Dated: September 15, 2020 /s/ Scott B. Galla 
Scott B. Galla 
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Dismiss this message. 

rs Dashboard Period: 

Agent Dashboard Jul 1, 2020 - Jul 31, 2020 E 

Agent Dashboard 

Dashboards 

Agent ID : AC-01EB7432 Address Line 2 : Payment Mode : 

First Name : City: FORT MYERS Payment Method : 

Middle : State : FL Bank Account : 

Last Name : ACSIA LONG TERM CARE INC Zip Code : 33919 USA Bank Routing # : 

Address Line 1 : 6201 PRESIDENTIAL CT HoLd Reason : SSFITTIN : 

Earned Commission 

Date Current Month Commissions 

7128120 Total Monthly Commissions 

O 2nd Quarter Commission Payment Deposit 

SHIP 

EFT 

REDACTED NEXT COMMISSION QUARTERLY DEPOSIT - JUNE 12, 2020 

Payable Commissions & Deductions 0 Deposits 

Commission Total Type A Amount 

$102.76 IR Garnishment Deduction $0.00 

$102.76 Levy Deduction $0.00 

Quarterly Commissions 

May 2020 

Payable Commissions $347.53 

Jun 2020 Jul 2020 

Payment 

$347.53 Outstanding balance Prior Balance Applied Earnings This Period 

Adjustment to Commissions Earned 0 

Not available for this period 

0 Premium Commissions $140.40 $244.77 $102.76 
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BEFORE THE INSURANCE COMMISSIONER 
OF THE 

COMMONWEALTH OF PENNSYLVANIA 

IN RE: 

THE PROFESSIONAL INSURANCE 
AGENTS ASSOCIATION OF PA, 
MD & DE, INC. 

INTERSTATE INSURANCE 
MANAGEMENT, INC_ 

REMITTANCE OF' GROSS PREMIUMS 
WHILE INSURER IS UNDER AN 
ORDER OF SUPERVISION AND/OR 
LIQUIDATION 

Procedural History 

Sections 503, 510, 5 

and 535 of the Insuran 
Department Act of May 17, .1 

1921, P.L. 789, as amended 
by P.L. 280, No. 92, 40 P.S. 
§§221.3(3), 221.10, 221.20, 
221.23(6), and 221.35 

Petition for Declaratory Order 

Docket No. C89-11-12 

OPINION AND ORDER 

On November 12, 1987, pursuant to Section 510(b) of the 

Insurance Department Act of 1921, as amended, 40 P.S. §221.10, 

the Insurance Commissioner of the Commonwealth of Pennsylvania 

entered a Suspension Order, suspending the entire business of 

Westmoreland Casualty Company (hereinafter referred to as 

"Westmoreland"). That Order provided, inter alia, that 

Westmoreland and/or its agents and brokers were prohibited and 

enjoined from n[p]ayment or endorsement to any agents or brokers 

of any commissions, fees, premiums or other consideration"; 

u[o]ff-set of any credits due any agents or brokers against 

DATE MAILED! cutu 31, igq I 



accounts receivable"; and that "[a]ny and all payments or monies 

received by or in possession of Westmoreland Casualty Company on 

or after the date this Order for or on account of premiums shall 

be deposited, without deduction of any commissions, fees and 

other consideration therefrom.." 

On December 31, 1987, Deputy Insurance Commissioner 

Ronald E. Chronister, forwarded to various agents of Westmoreland 

a "NOTICE", providing that the business of Westmoreland had been 

suspended by the Insurance Commissioner as of November 12, 1987, 

and that any premiums owed to Westmoreland by insurance agents 

must be submitted in gross amounts without deduction of 

commissions or other expenses. 

On September 27, 1988, the Pennsylvania Commonwealth 

Court entered a Liquidation Order, finding that Westmoreland was 

insolvent "and in such condition that the further transaction of 

business will be hazardous, financially, to its policyholders, 

its creditors or the public", and further ordered the entire 

business and affairs to be liquidated. 

The Insurance Department's Director of Liquidations -then 

forwarded a "NOTICE TO ALL AGENTS WHO PLACED BUSINESS WITH 

WESTMORELAND CASUALTY COMPANY", on October 13, 1988, concerning 

"premiuMS due to Westmoreland Casualty Company." 
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On November 6, 1989, Petitioners filed a Petition for 

Declaratory Order seeking a ruling on the Commissioner's 

authority to require Westmoreland's Agents to submit to 

westmoreland premiums without deducting their commissions (Doccet 

Exhibit 1), On the same date, the Professional Insurance Agen:s 

Association of PA, MD & DE, Inc. (hereinafter "PIA") and 

Interstate Insurance Management, Inc. (hereinafter "Interstate!), 

filed a Motion to Consolidate their Petition for Declaratory 

Order with the Orders to Show Cause filed against Lee Edward 

Sausman, Jr individually, and the Sausman Insurance Agency, 

Docketed at Nos. C89-08-27 and C89-08-28 (Docket Exhibit 2). 

On November 20, 1989, the counsel for the Bureau of 

Liquidations of the Insurance Department filed Answers to both 

Petition for Declaratory Order and Motion to Consolidate, 

requesting that both be denied (Docket Exhibit 5 and 6 

respectively). In response thereto, an Order was entered by 

Presiding Officer Mark T. Torok, on January 18, 1990, denying 

both the Petitioners' Motion to Consolidate and the Insurance 

Department's request to DismiSs the Petition for Declaratory 

Order. 

On April 23, 1990, counsel for the respective parties 

entered a Stipulation of 'Facts. A briefing schedule was orderod 

on April 24, 1990, and the parties filed extensive briefs. On 

June 20, 1990, counsel for the Liquidations Bureau filed a motLon 
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for Enlargement of Time to File Brief which was then extended Lo 

July 6, 1990. This matter now stands ready for adjudication. 



FINDINGS OP PACT 

1. The Professional Insurance Agents Association of FA, 

MD, and DE, Inc. (hereinafter referred to as "PIA") is a non- 

profit corporation organized and existing under the laws of the 

Commonwealth of Pennsylvania, having its principal place of busi- 

ness at 1019 Mumma Road, Pennsboro Center, Lemoyne, Cumberland 

County, Pennsylvania 17043, 

2. The PIA represents 2,865 members who are licensed to 

sell fire, surety and casualty insurance contracts for insurance. 

3. Westmoreland Casualty Company (hereinafter referred 

to as "Westmoreland") was a domestic stock casualty insurance 

company organized under the laws of the Commonwealth of 

Pennsylvania, with its principal place of business in Latrobe, 

Pennsylvania. 

4. At all times relevant hereto, Westmoreland was 

involved in writing certain lines of insurance in Pennsylvania, 

primarily workmen's compensation, and was authorized to write 

classes of insurance as set forth in Sections 202(b)(1) and (2) 

and 202(c)(2), (3), (4), (5), (6), (7), (8), (9), (12), (13) avid 

(14) of the Insurance Company Law of 1921, Act of May 17, 1921, 

P.L. 682, as amended, (40 P.S. 5382 (b) (1), (b)(2), (c)(9), 

(12), (13), (14). 
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5. The Westland Agency, Inc. (hereinafter referred to 

as "westland Agency") at all times relevant hereto was the duly 

appointed general agent of Westmoreland Casualty Company. 

6. Interstate Insurance Management Incorporated 

(hereinafter referred to as "Interstate"), is a Pennsylvania 

corporation authorized and licensed to do business as an 

insurance agency with its principal office located at 231 Bedford 

Street, Johnstown, PA 15901. 

7. Constance B. Foster, is the Insurance Commissioner 

for the commonwealth of Pennsylvania and the Statutory Liquidator 

of Westmoreland Casualty Company. 

BACKGROUND 

8. The Pennsylvania Insurance Comissioner and/or the 

Statutory Liquidator of Westmoreland has made written demands .)n 

agents and brokers of Westmoreland, under penalty of law, to 

remit gross premiums (without deductions for commissions) duri:Ig 

the suspension and subsequent liquidation of westmoreland. 

9. Interstate entered into the Westland Agency Agreement 

to perform agency services on behalf of Westmoreland Casualty 

Insurance Company and upon order of the Pennsylvania Insurance 

Commissioner and/or Statutory Liquidator of Westmoreland remit-.ed 

gross premiums to the Statutory Liquidator without deduction for 

coMmission. 
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10. Constance B. Foster, the Insurance Commissioner oC 

the Commonwealth of Pennsylvania, was appointed as Statutory 

Liquidator of Westmoreland by Order of the Commonwealth Court 

dated September 27, 1900 and was directed to take possession of 

the assets of Westmoreland and administer them under Order of .:Ihe 

Court, 

THE ORDERS OF SUSPENSION AND LIQUIDATION OF WESTMORELAND 

11. By direction of the above -referenced Order of 

September 27, 1988, the Commonwealth Court declared Westmoreland 

to be insolvent and prohibited the company from transacting any 

further business. 

12. Some ten (10) months prior to the Liquidation, on 

November 12, 1987, the Insurance Commissioner of the Commonwealth 

of Pennsylvania suspended westmoreland from doing any further 

business pursuant to Section 510 of the Insurance Department Ac:t 

of 1921, Act of May 17, 1921, P.L. as amended, 40 P.S. §221.10. 

13. The suspension prohibited Westmoreland Casualty 

Company from issuing or renewing any insurance or reinsurance 

policies, from transferring any property and from paying Any 

money, unless the Insurance Commissioner of the Commonwealth 

Pennsylvania had given prior approval. 
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14, Throughout the suspension period of westmoreland, 

westmoreland continued to provide insurance coverage to its 

insureds, received premiums for coverage from its insureds and/or 

agents and brokers of Westmoreland, and paid claims of insured3 

and other expenses of Westmoreland upon prior approval of the 

Pennsylvania Insurance Commissioner. 

15. Insurance coverage as described in paragraph 14 

above, lapsed by operation of law, if not sooner, no later thal 

October 27, 1988. 

16. On or about November 19, 1967, Westmoreland, 

directed by the Insurance Commissioner, notified its agents of 

its suspension status and incorporated the official Notice of 

Suspension by the Insurance Commissioner into the notice. 

THE WESTLAND AGENCY AGREEMENT 

17. The Westland Agency Agreement 10 an insurance ageucy 

contract which empowered the Westland Agency to act as a General 

Agent for Westmoreland and to appoint other agents of 

Westmoreland for the purposes set forth in the Agency Agreemen.:. 

18. On or about January 1, 1985, Interstate entered late 

the Agency Agreement with Westland Agency, Inc. and agreed to act 

as an agent for Westmoreland pursuant to the terms and conditions 

set forth in the westland Agency Agreement. 
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19. under the terms of Section 1.1 of the Agency 

Agreement, Interstate was authorized on behalf of Westmoreland to 

solicit and receive applications for contracts of insurance fo.: 

the classes of business written by Westmoreland in the 

Commonwealth of Pennsylvania. 

20. Under Section 3.1 of the Agency Agreement, Westland 

Agency was required to forward to Interstate, on approximately 

the tenth day of each month, a statement showing all premium 

transactions issued by or through Interstate and received by 

Westland Agency during the preceding month, together with the 

premium thereon (such statement is hereinafter referred to as un 

"Account Current"). 

21, Section 2.1 of the Westland Agency Agreement 

(Exhibit "A") states that: 

The general agent [Westland Agency, Inc.' 
shall allow the agent [Petitioners] as 
laicompensation for the agent's serv- 
ices with respect to each policy issued 
by the Company after submission by the 
agent, a commission on the net written 
premium of such policy in accordance with 
the Company's "schedule of commissions", 
or as modified by any contingent 
commissions/profit sharing agreement. 
The term "net written premium', as used 
herein, shall be deemed to mean gross 
premium collected by the COMPANY, less 
premium discounts, less return premiums 
and cancellations. Commissions on 
policies subject to retrospective rating 
plan are payable on standard premium 
only. (emphasis added.) 
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22. In pertinent part, Section 4.1 of the Agency 

Agreement (Exhibit "A") sets forth the manner for payment of 

premiums for agency billed business by the Agent as follows: 

[(4.1]...The full amount of all premiums 
collected by the Agent on policies of the 
Company, less only the commissions payable 
to the AGENT with respect thereto, in the 
amounts provided in the Schedule of 
Commissions, shall immediately become, be 
and remain trust funds in the custody of 
the Agent until actually paid to the 
GENERAL AGENT. (emphasis added.) 

23. On or about October 13, 1968 the Bureau of 

Liquidation of the Pennsylvania Insurance Department issued a 

"Notice to All Agents Who Placed Business With Westmoreland 

Casualty Company", from the Statutory Liquidator. 

24. The above -referenced Notice, stated that 

Westmoreland, through the Statutory Liquidator, was exercising 

its right under the Westland Agency Agreement to "collect, sue 

for and recover any premiums owing upon policies issued by it, 

either from the agent or directly from the assured." The Notiee 

also demanded remittance of Premiums currently held by 

Petitioners and by "ALL AGENTS WHO PLACED BUSINESS WITH 

WESTMORELAND CASUALTY COMPANY", under the terms of the westland 

Agency Agreement. 

25. On or about November 16, 1988, the Statutory 

Liquidator made a Notice of Demand for Payment on Interstate in 
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the amount of Thirty -Two Thousand Two Hundred Eightoon Dollars 

and 02/100 ($32,218,02). 

26. Interstate remitted gross commissions in the amount 

of Twenty -Eight Thousand Three Hundred Seventy -Four Dollars and 

76/100 ($28,374,78) and return dividends in the amount of Two 

Thousand Ninety -Six Dollars and 10/100 ($2,096,10) to the 

Statutory Liquidator, 

27. Prior and subsequent to the November 16, 1988 

Notice, demands for remittance of gross premiums were made on all 

agents and brokers of Westmoreland pursuant to Notices sent by 

the Statutory Liquidator and/or the Insurance CommiSsioner. 

28. Agents and brokers of Westmoreland either remittei 

or refused to remit gross premiums to Westmoreland and/or the 

Statutory Liquidator pursuant to said demand notices. 

DEMAND FOR PAYMENT OF PREMIUMS WITHOUT DEDUCTION OF COMMISSION 

29. On or about December 31, 1987, the InSurance 

Department, under authority of Ronald E. Chronister, Deputy 

Insurance Commissioner, issued an order which demanded Interstate 

and all agents of Westmoreland to submit gross premiums to 

Westmoreland pursuant to the Suspension Order issued by the 

Insurance Commissioner dated November 12, 1987. 
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30. The November 12, 1987 Notice provides that, "any 

premiums owed to Westmoreland by insurance agents must be 

submitted in gross amounts without deduction of commissions or 

other expenses." 

31. If any of these Findings of Fact are held to 

constitute Conclusions of Lew, the ones so found are incorpore:ed 

therein by reference. 



DISCUSSION 

The instant controversy centers on the Insurance 

Department's demand, first upon its entry of a Suspension Order 

against Westmoreland Casualty Company and later upon the entry of 

an order of Liquidation, that agents submit gross premiums 

without deduction of earned commissions, PtA contends that the 

Department lacks the authority to demand agents submit earned 

commissions while the Department maintains it has the statutory 

authority to do so. Differently stated, the parties disagree on 

whether the earned commission portion of premiums collected by 

an agent is an asset of the insurer or of the agent. 

On December 14, 1968, the Pennsylvania Legislature 

enacted Act 92, which re -wrote Article V of the Insurance 

Department Act of May 17, 1921, codified at 4t P.S. 

§§221.1-221.63 ("Act"). The present Article V, entitled 

"SUSPENSION OF BUSINESS - INVOLUNTARY DISSOLUTIONS" is derived 

from the Insurers Rehabilitation and Liquidation Model Act, as 

promulgated by the National Association of Insurance 

Commissioners (NAIC). 

Section 510(d) of the Act permits the Commissioner to 

suspend the business of an insurer, by issuing a summary order, 

where there is reason to believe that the insurer has committed 

an at, practice or transaction which would subject it to formal 

delinquency proceedings, and where there is reasonable grounds to 
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believe that irreparable harm to the party or business of the 

insurer may occur, or in the interest of policyholders, 

creditors, or the public. Section 510(d) permits the Insurance 

Commissioner as part of the suspension order to " ... prohibit 

issuance of policies, transfers of property, and payments of 

moneys, without prior written approval of the Commissioner," 

40 P.S. §221,10(d). 

The Department asserts that the legislative intent 

behind Section 510(d) and indeed behind all of Article V is the 

Orderly and efficient handling of financially troubled insurers 

in order to, inter alia, preserve s many assets of the insurer 

as possible for the benefit of cia mants and creditors. Thus, the 

Department contends that consistent with the legislative inter - 

of Section 510(d), the Commissioner hae the implied authority to 

demand that insurance agents or brokers remit premiums without 

deducting earned commissions, 

PIA asserts, on the other hand, that the language of 

Section 501, which permits the Co issioner to prohibit the 

payment of money, does not apply tc the earned commission portion 

of agent holdings since the earned commissions are not a debt of 

the insolvent insurer but an asset of the agent. 

PIA further argues that tle section of the Statute which 

specifically deals with the recove y of premiums, held by agents 

(referred to commonly as agents ba:ances) in liquidation 
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procedings confirm that commissions on earned premiums are not 

assets of the estate. The pertinent section "Recovery of 

Premiums owed", provides as follows: 

An insured, agent, or broker, premium finance 
company of any other person responsible for 
the payment of a premium shall he obligated to 

pay any unpaid premium for the full policy 
term due the insurer at the time of the 
declaration of insolvency whether earned or 
unearned as shown on the records of the 
insurer. The liquidator shall also have the 

right to recover from such person any parE-of 
an unearned premium that represents commission 
of such-PT)Faon. Credits and/or setoff shall 
not be allowed to an agent, broker or premium 
finance company on account of any credits 
volunteered by such person. 

40 P.S. §221.35(a) (emphasis added). 

PIA argues, and the Commissioner agrees, that the 

language of Section 35(a) "[t]he liquidator shall also have the 

right to recover ... any part of an unearned premium that 

represents commission ..." makes it clear that the 

legislature created two different categories of premiums, earned 

and unearned. Moreover, the legislature clearly differentiated 

between ownership interest on commissions attached to the two 

types of premiums. Where the premium is earned, i.e,, coverage 

has been provided, the commission is earned and an asset of the 

agent. Where the premium is unearned, the unearned commission is 

an asset of the estate. Accordingly, commissions attributable to 
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"unearned premiums", must be paid by agents and brokers to the 

Statutory Liquidator. By corollary, those commissions 

attributable to "earned premium" are not required to be paid to 

the Statutory Liquidator. This result is supported by the 

precept of statutory construction, found in the maxim, expressio 

unis est exclusio alterius ("expression of one thing is the 

exclusion of another"). Cali v. City of Philadelphia, 406 Pa. 

290, 177 A.2d 824, 832 (1962); Commonwealth v. Charles, 270 Pa. 

Super. 260, 411 A.2d 527, 530 (1979). 

westmoreland's Statutory Liquidator may recover from its 

agents and brokers, only unearned commissions, attributable tc 

premiums on the unexpired portion of a policy period. All earned 

commissions are the property of the producing agent or broker and 

outside the reach of the Statutory Liquidator. 

There remains the question, as to whether the Insurance 

Department could do, prior to liquidation, what it was not 

permitted to do afterwards, On November 12, 1987, the Insurance 

Commissioner, without notice or hearing, issued a Suspension 

Order, under authority of 40 P.S. S221.10(b). That Order, in 

accordance with 40 P.S. §§221.10(d), prohibited issuance of 

policies, transfers of property, and payment of moneys, without 

prior written approval of the Commissioner. 

One question is whether the deduction of commissions, 

pursuant to Section 4.1 of the Westland Agency Agreement, 
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constituted either a "transfer of property" or "payment of 

moneys." A "transfer" of property, according to Black's Law 

Dictionary, means an act at law, "by which the title to property 

i8 conveyed from one person to another." Consistent with the 

agent balance provision of the Act, the Commissioner finds that 

under its contracts with Westland, Westmoreland never had a 

title, nor an equitable interest, in the property represented by 

the retained commissions an earned premiums. Westmoreland's cnly 

property interest was in the gross premiums, less commissions (as 

specified in the Westland Agency Agreement). 

As noted by PIA, this construction of the Act is 

consistent with the Pennsylvania Commonwealth Court's ruling in 

Sheppard v. Old Heritage Mutual Insurance Company, 45 ea. 

Commonwealth 428, 405 (1979), decided two years after 

passage of the new Article v to the Insurance Department Act of 

1921. In Sheppard, the Court had occasion to consider the proper 

interpretation to be given "agents' balances" for the purpose of 

its consideration as an "asset" of a liquidated insurer. 

Significantly, these same words ("agents' balances") were usee by 

Deputy Insurance Commissioner Chronister in his December 31, 1987 

"NOTICE" to all agents of Westmoreland (see Exhibit "H" to 

Stipulation of Facts). Part of the dispute between Old Heritage 

and the Insurance Department centered around the amount of 

"agents' balanace" and uncollected premiums, to be considered as 

admitted assets for insolvency purposes. Recommended Finding of 
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Fact No. 6w concluded, as follows: "[t]he asset item called 

'agents' balances' is defined to be gross premiums, net of 

commissions, in the course of collection owed from agents to the 

insurance company on an account not past due more than ninety 

days," In its published opinion, the Commonwealth Court adopted 

the recommended findings of Judge Davis including his 
definition 

of agent's balances, dismissing all exceptions of both the 

Insurance Department and Old Heritage. Sheppard v. Old Heritagt 

Mutual Insurance Company, Id., 405 A,2d at 1332-33. "As stated 

by the hearing examiner, 'Et)he asset item called 'agents, 

balances' is defined to be gross premiums, net commissions ....I" 

A review of the numerous cases cited by PIA from other 

jurisdictions also support the conclusion that earned commissions 

are not an asset of the company but rather of the producing 

agent. See, Hershey v. Kennedy, and Elv Insurance Inc., 294 E. 

Supp. 554 (D.C.S.D. Florida (1967), affirmed 405 F.2d 888 (5 

Circuit, 1968); Wallace v- HateM, 29 M.D. 237, 348 A.2d 879 

(1975); Trimble v. Coopage, 259 M.D. 176, 269 A.2d 563 (1970);, 

D.R. Mertens v. State of Florida, 478 So.2d 1132 (Florida 1985). 

The Commissioner further agrees that in interpreting 

model laws, the construction given by courts in other 
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jurisdictions is entitled to deference PA v. grown, 260 F. 

$upp. 323, 352 (E.D. Pa. 1966). 

Accordingly, neither the order of Supervision nor the 

Liquidation Order permitted the Insurance Commissioner or the 

Statutory Liquidator to demand that earned commissions be paid to 

the estate. 



CONCLUSIONS OF LAW 

1. The Insurance Commissioner has jurisdiction over 

the parties and the subject matter of this proceeding. 

2. Pennsylvania's statute, relating to suspension 

orders entered by the Insurance Commissioner, permits the 

prohibition of the issuance of policies, transfer of property, 

and payment of moneys, without prior written approval of the 

Commissioner. 

3. Pennsylvania's liquidation statute provides that a 

Liquidation Order, entered by the Commonwealth Court, shall 

appoint the Insurance Commissioner as liquidator; and shall 

provide that the liquidator administer the assets of the insurer 

under orders of the court. 

4. Pennsylvania's liquidation statute provides that 

the liquidator shall be vested by operation of law, with the 

title to all of the property, contracts, and rights of action of 

the insurer, who has been ordered liquidated. 

5. The asset item, known as "agents' balances" for 

purposes of Pennsylvania's suspension and liquidation statute, 

consists of gross premiums, less earned commissions. 
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6. Pennsylvania's liquidation statute provides for the 

Statutory Liquidator's right of recovery, from agents and 

brokers, of only commissions attributable to unearned premiums. 

7. Pennsylvania's statutory provisions, 40 P.S. 

S221.10(b) and (d), allowing the Insurance Commissioner to enter 

a Suspension Order without notice or hearing, does not grant 

authority to the commissioner to demand that an agent or broker 

remit gross premiums without deduction of earned commissions. 

B. If any of the foregoing Conclusions of Law should 

be held to constitute Findings of Fact, the ones so found are 

incorporated therein by reference. 
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ORDER 

Based upon the foregoing Findings of Fact and 

Conclusions of Law, IT IS HEREBY ORDERED THAT: 

1. Pennsylvania's statutory provisions, 40 P.S. 

S221.1_0(b) and (d), allowing the Insurance Commissioner to entr 

a suspension order without notice or hearing, does not grant 

authority to the Commissioner to demand that an agent or broker 

remit gross premiums, without deduction of commissions, during 

the period of suspension. 

2. Pennsylvania's liquidation statute at 40 P.S. 

§221.35(a) provides for the Statutory Liquidator's right of 

recovery from agent and brokers of only commissions attributable 

to unearned premiums. 

3. The Statutory Liquidator, under Pennsylvania law, 

has no authority to demand that insurance agents or brokers remit 

gross premiums, without the right to deduct their earned 

commissions. 

4. This Order is effective immediately. 

RATE: 113/ /IP 
coNsTANcE a. FOSTER 
Insurance Commissioner 
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CERTIFICATE OF SERVICE 

The undersigned certifies that, due to the restrictions imposed by COVID-19 limiting 

access to the Pennsylvania Judicial Center, the formal comments in objection to the rehabilitation 

plan was filed electronically and by mailing a copy to the Court at the following address: 

Office of Prothonotary of the Commonwealth Court of Pennsylvania 
ATTN: 1 SHP 2020 
Pennsylvania Judicial Center 
601 Commonwealth Avenue, Suite 2100 
Harrisburg, PA 17106 

The undersigned further certifies that service on the Rehabilitator (shipcomments @cozen.com) 

and Special Deputy Rehabilitator (service @cb-firm.com) has been made electronically per this 

Court's Case Management Order. 

Dated: September 15, 2020 /s/ Scott B. Galla 
Scott B. Galla 
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