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__________________________________________) 

REPLY BRIEF IN SUPPORT OF DEFENDANT’S MOTION TO DISMISS 

The Amended Complaint must be dismissed.  As shown in the Rehabilitator’s initial 

Memorandum, there is no justiciable case or controversy before this Court, Plaintiff cannot 

establish personal jurisdiction, Plaintiff fails to state a cause of action, and—even if this Court 

overlooked those incurable defects—abstention is warranted.  Rather than face these problems 

directly, Plaintiff’s Opposition vaguely cites general language in cases having no bearing here, and 

thus he fails to overcome the Rehabilitator’s arguments.  In this Reply, the Rehabilitator highlights 

the key deficiencies in the Opposition, confirming that immediate dismissal is the proper result. 

I. There is No Case or Controversy 

There is plainly no justiciable case or controversy for the Court to decide.  The sole alleged 

injury is that the Amended Plan sets forth a proposal that—if not further amended by the 

Rehabilitator and if approved by the Commonwealth Court—would seek to change premiums or 

benefits of SHIP’s policies without Plaintiff’s approval.  Plaintiff’s purported injury has not 

occurred and may never occur, and this matter is not ripe for the Court’s review. 
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Resolving the merits of Plaintiff’s claims now would amount to little more than an 

academic exercise.  The Rehabilitator may further amend the Amended Plan, as she has already 

done since Plaintiff commenced this action.  The Commonwealth Court may modify the Amended 

Plan—or disapprove the Amended Plan entirely and force the Rehabilitator to start over.  Indeed, 

there is an entire chain of events that must first be satisfied before Plaintiff’s speculative injury 

could possibly materialize.  Mem. at 10–11.  Whether each one of those events will come to pass 

is uncertain.  If any plan of rehabilitation is approved by the Commonwealth Court and then 

actually implemented at some indeterminate point, it may or may not resemble the Amended Plan.  

Plaintiff’s purported injury, based on a mere proposal that remains subject to review and approval 

by another court, is neither imminent nor certainly impending as required to have Article III 

standing.  Crane v. Johnson, 783 F.3d 244, 251–52 (5th Cir. 2015).  This Court should decline the 

invitation to issue an advisory opinion that would purport to dictate what the Commonwealth Court 

can and cannot consider, before the Commonwealth Court ever considers it.   

Plaintiff’s Opposition fails to seriously address these deficiencies in the Amended 

Complaint.  Plaintiff simply ignores the fact that the Commonwealth Court must first approve any 

plan for SHIP’s rehabilitation, and can by statute modify or reject the Amended Plan.  40 P.S. 

§ 221.16(d). The Opposition makes no mention of this at all, and instead presupposes that the 

Commonwealth Court will approve the Amended Plan in its current form.  That is a fatal defect 

Plaintiff cannot overcome through any further amendments to his claims.  Unsurprisingly, Plaintiff 

cannot point to a single case where a court has found a justiciable case or controversy based on a 

mere proposal that remains subject to a court’s approval.  None exists because such a case would 

necessarily render a prohibited advisory opinion—just as Plaintiff asks this Court to do.  As the 

numerous cases cited in the Rehabilitator’s Memorandum illustrate, there can be no justiciable 
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dispute where the purported injury is dependent on contingencies or “guess[ing] as to how an 

independent decisionmaker would exercise its judgment.”  Mem. at 10 n.5; id. at 12. 

None of the cases cited in the Opposition supports finding a justiciable case or controversy.  

For example, the Opposition cites Frye v. Anadarko Petroleum Corporation, 953 F.3d 285, 294 

(5th Cir. 2019) for the assertion that plaintiffs “need not expose themselves to liability before 

bringing suit.”  In Frye, an employee sought a declaratory judgment that a non-disclosure 

agreement with her employer did not cover a whistleblower letter she had previously sent to the 

Securities and Exchange Commission.  In contrast to this case, the plaintiff in Frye was under an 

immediate threat, creating a justiciable case—the employee wanted to disclose the whistleblower 

letter, and her employer threatened her with litigation if she did so.  As the Fifth Circuit aptly 

stated, the employee’s “only options are to stay silent or to disclose the SEC letter and risk 

liability.”  Id. at 296.  Frye has no application to the present case because there is no immediate 

threat.  Indeed, if Plaintiff takes no action whatsoever, the Commonwealth Court may nonetheless 

modify or disapprove of the Rehabilitation Plan, making Plaintiff’s claims irrelevant.1

II. The Court Lacks Personal Jurisdiction Over the Rehabilitator 

Plaintiff concedes that the Rehabilitator is not subject to general jurisdiction, and that the 

Due Process Clause permits specific jurisdiction only if the Rehabilitator caused “injuries that arise 

from or relate to” activities “purposefully directed” at Louisiana or its residents.  Opp. at 11.  

Plaintiff then ignores this standard, asserting that this Court has specific jurisdiction despite the 

absence of a single act of the Rehabilitator purposely directed towards Louisiana.  Indeed, the 

Rehabilitator has not directed any activity at Louisiana or its residents.  The relevant allegations 

1 The other cases cited by Plaintiff similarly do not support finding that a justiciable case.  In Orix Alliance, Inc. v. Wolfe, 212 F.3d 
891 (5th Cir. 2000), the purported controversy was not ripe for review because it was “largely, if not purely, hypothetical” and 
“hinged[d] on upon several contingencies.”  Id. at 897.  In Fed. Ins. Co. v. Sammons Fin. Grp., Inc., 595 F. Supp. 2d 962 (S.D. 
Iowa 2009) an excess insurer sought a declaratory judgment to clarify its obligations to advance defense costs in litigation that had 
already accrued, resulting in submitted invoices.  Id. at 973.   
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in the Amended Complaint are limited to the Rehabilitator transmitting court filings in the 

Commonwealth Court of Pennsylvania.  There is no authority to support a finding of personal 

jurisdiction in these circumstances—let alone when the allegations are based on future actions and 

purported injuries that have not yet occurred and may never occur.2  And tellingly, Plaintiff does 

not even attempt to distinguish the cases cited in the Memorandum, all of which present analogous 

cases where courts lacked personal jurisdiction over out-of-state regulators.  Mem. at 13–14. 

Nor does the Court have personal jurisdiction over the Rehabilitator simply because she 

stands in the shoes of SHIP.  Plaintiff has sued the Rehabilitator in her capacity as Rehabilitator 

of SHIP, based solely on her activity taken as Rehabilitator.  As explained above, all of the alleged 

activity that forms the basis of Plaintiff’s claims was confined to the Commonwealth of 

Pennsylvania.  For that reason, the cases cited by the Opposition are wholly inapposite.3

III. The Opposition’s Failure to Address the Anti-Injunction Act is Dispositive  

The Opposition fails to contest the Rehabilitator’s argument that the Anti-Injunction Act 

requires dismissal of the Amended Complaint, simply concluding in a footnote that he need not 

address the argument.  Op. at 5 n.4.  Although Plaintiff is correct that the Anti-Injunction Act “is 

not a jurisdictional statute” (id.), it is well established that where the Act deprives a court of power 

to grant the requested relief, dismissal for failure to state a claim is appropriate.  E.g., Oracle Gas, 

2 Plaintiff’s citation to Cogswell v. Am. Transit Ins. Co., 923 A.2d 638 (Conn. 2007) for support is puzzling.  In that case, the 
Connecticut Supreme Court found that personal jurisdiction was lacking because the defendant did not direct any activity towards 
Connecticut, and thus had not “engaged in any behavior so as to invoke the benefits and privileges of Connecticut law.”  Id. at 655.  
Here too, the Rehabilitator has not engaged in any behavior directed towards Louisiana so as to invoke the benefits and privileges 
of Louisiana law.  

3 E.g., Washington v. Baker Petrolite Corp., No. CIV.A. 09-07926, 2010 WL 3430494, at *3 (E.D. La. Aug. 24, 2010) (corporate 
trustee for Louisiana refinery subject to personal jurisdiction in Louisiana because all of the relevant conduct occurred in 
Louisiana—plaintiff alleged that he was “critically and irreparably injured” in the Louisiana refinery); Green v. Grp. Programs, 
Inc., 622 So. 2d 275, 277 (La. Ct. App. 1993) (bank subject to personal jurisdiction because it allegedly breached fiduciary duties 
to Louisiana residents who were beneficiaries of a Louisiana trust for which the bank agreed to act as paid trustee for five years).  
Here, in contrast, none of the relevant activity of the Rehabilitator (or SHIP) that forms the basis of Plaintiff’s claims took place 
in, or was directed at, Louisiana.   
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LLC v. Beacon Supply Co., Inc., No. 2:16-CV-142-KS-MTP, 2017 WL 5653893, at *1 (S.D. Miss. 

Mar. 10, 2017); Ins. Co. of Pa. v. Sabre, Inc., 918 F. Supp. 2d 596, 600–01 (N.D. Tex. 2013).4

Moreover, Plaintiff’s failure to address the Rehabilitator’s arguments “results in 

abandonment of [its] claims.”  See Robertson v. Gautreaux, No. CV 16-341-JJB-RLB, 2017 WL 

690542, at *6 (M.D. La. Feb. 21, 2017); see also Gate Guard Servs. L.P. v. Perez, 14 F. Supp. 3d 

825, 833 (S.D. Tex. 2014) (“an argument raised in a footnote is insufficient and may be disregarded 

by the Court”).  Importantly, Plaintiff’s failure to address the Anti-Injunction Act dooms not only 

its claim for injunctive relief, but also its claim seeking a declaratory judgment.  As the Fifth 

Circuit has recognized, “[i]f an injunction would be barred by § 2283, this should also bar the 

issuance of a declaratory judgment that would have the same effect as an injunction.”  Texas 

Employers’ Ins. Ass’n v. Jackson, 862 F.2d 491, 506 (5th Cir. 1988) (en banc) (citation omitted).5

IV. The McCarran-Ferguson Act Does Not Provide a Right to Relief

The Opposition concedes that “the McCarran-Ferguson Act does not expressly recognize 

a cause of action,” and cannot point to a single case that would support finding that McCarran-

Ferguson provides a right to relief—notwithstanding that it was enacted over 75 years ago.  Opp. 

at 9.  The McCarran-Ferguson Act was enacted “to restore to the States broad authority to tax and 

regulate the insurance industry.”  U.S. Dep’t of Treasury v. Fabe, 508 U.S. 491, 508 (1993).  Thus, 

the McCarran-Ferguson Act is limited to divesting federal jurisdiction in favor of state insurance 

laws—that is, by precluding “application of a federal statute in face of a state law enacted for the 

4 Indeed, in Arkansas Blue Cross & Blue Shield v. Little Rock Cardiology Clinic, P.A., 551 F.3d 812 (8th Cir. 2009)—the very case 
that Plaintiff cites for the assertion that he need not respond to the Rehabilitator’s arguments—the Eighth Circuit explained:  “Once 
a court decides that it has subject matter jurisdiction over an action seeking to enjoin ongoing state court proceedings, it must then 
determine whether the Anti–Injunction Act nevertheless prohibits the issuance of injunctive relief.”  Id. at 818.  Thus, even if this 
Court properly has subject matter jurisdiction—and it does not, because there is no justiciable case—dismissal is nevertheless 
required under the Anti–Injunction Act. 

5 Similarly, the Opposition also fails to contest the Rehabilitator’s argument that the claim for permanent injunction should be 
dismissed for failure to state a claim because he cannot show entitlement to an injunction.  Mem. at 19–21.  Accordingly, Plaintiff 
should also be deemed to have abandoned his claim on these separate grounds.   
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purpose of regulating the business of insurance,” where the federal statute would impair the state 

law.  Humana Inc. v. Forsyth, 525 U.S. 299, 307 (1999) (emphasis added).  Nothing in the 

McCarran-Ferguson Act purports to address jurisdiction among the states, and Plaintiff cannot 

point to any language in the statute that would suggest otherwise.  Nor do Plaintiff’s out-of-context 

citations to legislative history support a right to relief under the McCarran-Ferguson Act.  Indeed, 

F.T.C. v. Travelers Health Association, 362 U.S. 293 (1960), which Plaintiff relies on for support, 

concerns solely whether state law reverse preempted federal law—that is, the Federal Trade 

Commission Act—in the context of interstate commerce. Plaintiff seeks to pervert the very 

purpose of McCarran-Ferguson, asking a federal court to intervene in state insolvency proceedings 

and issue a declaratory judgment, notwithstanding that the Declaratory Judgment Act (a) does not 

specifically relate to the business of insurance, and (b) would invalidate, impair or supersede 

Pennsylvania’s laws regulating the business of insurance.  Mem. at 18–19.  That is precisely what 

the McCarran-Ferguson Act prohibits.  

V. Plaintiff Cannot State a Right to Relief Under the U.S. Constitution 

The Full Faith and Credit Clause does not give rise to a claim for declaratory or injunctive 

relief.  Mem. at 17.  Plaintiff concedes this point by failing to argue otherwise in his Opposition.  

See Robertson, 2017 WL 690542, at *6.  The Amended Complaint also fails to allege that any 

other part of the U.S. Constitution provides a basis for relief.  Plaintiff now apparently abandons 

his prior allegations, arguing for the first time in his Opposition that the Due Process Clause and 

Contracts Clause provide the requisite basis for seeking equitable relief.  See Opp. at 8.  It is well 

established that “[t]he Court does not consider allegations raised for the first time in an opposition.”  

Estell v. Strive, Inc., No. CV 16-2278, 2016 WL 3746364, at *3 (E.D. La. July 13, 2016).  Plaintiff 

has already had two chances to state a claim and failed to do so.  Thus, dismissal is appropriate 

without considering this unpleaded argument. 
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In any event, Plaintiff’s unpleaded argument lacks merit.  Plaintiff cites Neblett v. 

Carpenter 305 U.S. 297 (1938) for the proposition that the Contracts Clause and Due Process 

Clause require creditors in rehabilitation proceedings to receive “at least what they would receive 

in liquidation.”  Opp. at 8.  Even setting aside that Plaintiff is wrong,6 the assertion is wholly 

irrelevant.  Plaintiff’s entire case rests on the proposition that only he may approve changes in 

premiums and benefits under SHIP’s policies issued in Louisiana, notwithstanding that SHIP has 

been placed in rehabilitation.  The claims have absolutely nothing to do with how policyholders 

would fare in liquidation.  The Amended Complaint certainly does not allege that SHIP’s 

policyholders will fare worse in rehabilitation than liquidation—nor could it plausibly do so, 

because the Amended Plan is specifically “designed to place policyholders in no worse a position 

than they would face in a liquidation of SHIP.”  Am. Plan at 12; id. at 17, 89.  Plaintiff’s “interest” 

in ensuring that the SHIP’s policyholders “fare at least as well under the Plan as they would in 

liquidation” (Opp. at 8) is one that is properly exercised in the Commonwealth Court actually 

conducting the rehabilitation proceeding, not in an out-of-state federal court that is presented 

with entirely different claims and legal theories. 

VI. Abstention is Appropriate 

Plaintiff concedes that courts “often abstain from hearing cases involving insurers in 

rehabilitation” pursuant to Burford abstention.  Opp. at 13.  Notwithstanding, Plaintiff argues that 

abstention “is not mandated,” citing Callon Petroleum Co. v. Frontier Ins. Co., 351 F.3d 204 (5th 

Cir. 2003) for support.  Plaintiff’s reliance on Callon Petroleum is misplaced.  Even there, the 

Fifth Circuit recognized that “the insurance insolvency context presents the classic example” of 

6 As courts have recognized, “Neblett did not establish the broad principle that a rehabilitation plan is per se invalid unless every 
policyholder will fare as well in rehabilitation as in liquidation.”  Consedine v. Penn Treaty Network Am. Ins. Co., 63 A.3d 368, 
453 (Pa. Commw. Ct. 2012); accord In re Ambac Assur. Corp., 841 N.W.2d 482, 503 (Wis. Ct. App. 2013).  Accordingly, “[a] 
rehabilitation plan is permitted to impair the contractual rights of some policyholders in order to minimize the potential harm to all 
of the affected parties.”  Penn Treaty, 63 A.3d at 452. 
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when Burford abstention is warranted, and found that “had the Superintendent timely moved the 

district court to dismiss or stay this action on Burford grounds, it would have been proper, if not 

obligatory, for the district court to have done so.”  Id. at 209 (emphasis added).  Callon Petroleum 

does not support the Court retaining jurisdiction in this case, to the extent it otherwise exists.   

The Opposition also baldly asserts that the rehabilitation proceeding is not the proper forum 

to determine the rehabilitation court’s own powers and jurisdiction, or the validity of a proposed 

rehabilitation plan.  Opp. at 14.  Plaintiff’s argument defies logic and is without merit.  It is well-

established that a rehabilitation court is the proper forum to consider these issues.  E.g., 

Underwriters Nat. Assur. Co. v. N. Carolina Life & Acc. & Health Ins. Guar. Ass’n, 455 U.S. 691, 

707–09 (1982) (rehabilitation court’s finding of jurisdiction over out-of-state policyholders and 

guaranty associations was entitled to full faith and credit); Mathias v. Lennon, 474 F. Supp. 949, 

957 (S.D.N.Y. 1979) (rejecting argument that New York rehabilitation court “lacked jurisdiction 

to affect the property interests of the Illinois policyholders”).  

Abstention here is not only warranted, it is necessary to ensure the viability of 

Pennsylvania’s comprehensive scheme for the rehabilitation of insolvent insurers.  Absent 

abstention, state insurance regulators nationwide would be free to bring separate suits in their own 

states, seeking separate (and conflicting) determinations of the rehabilitation court’s powers and 

jurisdiction, and the validity of the Amended Plan.  Such a result would undermine the very 

purpose of having a “single forum” for rehabilitation—that is, to prevent the unnecessary 

dissipation of the insolvent company’s funds from having to defend “unconnected suits in different 

forums across the country,” as well as “the risk of conflicting rulings, piecemeal litigation of 

claims, and unequal treatment of claimants.”  Munich Am. Reinsurance Co. v. Crawford, 141 F.3d 

585, 593 (5th Cir. 1998); accord First Penn-Pac. Life Ins. Co., 304 F.3d 345, 349 (4th Cir. 2002) 
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(abstaining because allowing action against insurance company in receivership to continue in 

federal court would “be inviting litigation in fora all around the country”).  Nor is the risk of 

identical suits throughout the country imagined—just last month, South Carolina’s state insurance 

regulator filed a copycat suit against the Rehabilitator in South Carolina state court alleging claims 

identical to those brought here by Plaintiff.7

There is nothing extraordinary or unprecedented about the Rehabilitator’s Amended Plan.  

Indeed, the Opposition cites Neblett v. Carpenter, 305 U.S. 297 (1938), but fails to take note that 

Neblett entailed exactly what the Amended Plan proposes in the instance case:  a national 

rehabilitation plan in which the domiciliary state (California in Neblett) essentially made rate and 

form decisions on all of the insolvent company’s policies, wherever issued.  The issue is perhaps 

not mentioned by Plaintiff because even then, 82 years ago, that power was not challenged.  See 

also Underwriters Nat. Assur. Co., 455 U.S. at 697 (rehabilitation plan that was later approved 

“proposed that the Rehabilitation Court reform the policies to require increased premiums and 

reduced benefits,” including with respect to out-of-state policies).8 Burford Abstention is 

appropriate so that the Commonwealth Court may consider the extent of its own powers and 

jurisdiction, and the validity of the Amended Plan.  And as the Rehabilitator has explained, the 

Commonwealth Court is already considering these very issues.  Mem. at 22. 

7 See Farmer et al.  v. Altman et al., No. 3:21-cv-00097-MGL (D.S.C.).  Like the instant litigation, the South Carolina claims—if 
they exist at all—belong in the Commonwealth Court of Pennsylvania, and the Rehabilitator has taken action to achieve that result.  
After that suit was commenced in state court, the Rehabilitator and other defendants removed the case to federal court on the basis 
of diversity jurisdiction, as was the Rehabilitator’s right.  Then, on January 19, 2021, the Rehabilitator moved to dismiss the action 
on the same grounds that it argues in the present suit, including that abstention is warranted because the rehabilitation proceedings 
in the Commonwealth Court of Pennsylvania (rather than a federal court or other state court) is the proper forum to decide issues.  
See ECF No. 7. 

8 Accord Foster v. Mut. Fire, Marine & Inland Ins. Co., 614 A.2d 1086, 1094 (Pa. 1992) (the Rehabilitator is “afforded broad 
powers” to “minimize the harm to all affected parties,” and explaining that “the exigencies attendant to a major commercial 
insolvency and the goals of rehabilitation necessitate the reality that individual interests may need to be compromised in order to 
avoid greater harm to a broader spectrum of policyholders and the public”).
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Additionally, Colorado River abstention is also appropriate.  Although Plaintiff asserts that 

this action is not parallel to the rehabilitation proceeding because he chose not to directly 

participate in that state action, he overlooks that the identity of the parties is not determinative.  

A.M.E. Church v. Lucien, 756 F.3d 788, 797 (5th Cir. 2014).  Instead, courts “look both to the 

named parties and to the substance of the claims asserted in each proceeding” to determine if the 

actions are parallel.  Id. (emphasis added). Here, the identity of the parties is sufficiently similar 

because Plaintiff received notice and elected not to participate in the rehabilitation, the 

rehabilitation proceedings are nevertheless binding on him, and his interests are already being 

sufficiently represented by the other intervening state regulators that have asserted identical 

arguments to those raised here by Plaintiff.  See Ruth’s Chris Steak House Franchise, Inc. v. 

Wamstad, No. CIV. A. 94-2612, 1994 WL 660508, at *5 (E.D. La. Nov. 22, 1994) (federal and 

state suit parallel, notwithstanding different parties, because “the interests of the parties are the 

same”).  Moreover, the Commonwealth Court’s determination of its own powers and jurisdiction 

is entitled to full faith and credit, and “will necessarily dispose of all claims asserted by [Plaintiff] 

in the federal action.”  A.M.E. Church, 756 F.3d at 798.  Accordingly, abstention is warranted 

under either doctrine. 

VII. Conclusion 

For the reasons stated herein and those set forth in the Rehabilitator’s Motion to Dismiss 

and supporting Memorandum of Law, the Rehabilitator’s Motion should be granted and the 

Amended Complaint should be dismissed with prejudice. 

Respectfully submitted, 
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correct copy of the foregoing Defendant’s Reply Brief in Support of Defendant’s Motion to Dismiss 

Plaintiff’s Amended Complaint to be served via the Court’s CM/ECF system and electronic mail 

upon the following: 

ELIZABETH BAKER MURRILL (LA. 20685) 
murrille@ag.louisiana.gov 
Solicitor General 
Louisiana Department of Justice 
Post Office Box 94005 
Baton Rouge, LA 70804 
(225) 456-7544 

BUTLER SNOW LLP 
David S. Rubin  
David.Rubin@butlersnow.com 
George P. Holmes  
George.Holmes@butlersnow.com  
445 North Boulevard, Suite 300  
Baton Rouge, Louisiana 70802 
Telephone: (225) 325-8700 
Facsimile: (225) 325-8800 

/s/  Covert J. Geary  
Covert J. Geary 
JONES WALKER LLP
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF LOUISIANA  

__________________________________________ 
JAMES J. DONELON, in his official capacity )
as Commissioner of Insurance for the )
State of Louisiana, )

) 
Plaintiff, ) No. 3:20-cv-00604 

) 
v. ) 

) Judge Dick 
JESSICA K. ALTMAN, Insurance  ) 
Commissioner of the Commonwealth of  )
Pennsylvania, in her capacity as Statutory  ) Magistrate Wilder-Doomes 
Rehabilitator of Senior Health Insurance   ) 
Company of Pennsylvania,  ) 

) 
Defendant.  ) 

__________________________________________) 

ORDER 

Considering the foregoing Motion to Substitute Rec. Doc. 24 (the “Motion”); 

IT IS ORDERED that the Motion is GRANTED; 

IT IS FURTHER ORDERED that the Reply Brief attached as Exhibit 1 to the Motion is 

hereby substituted for Rec. Doc. 24. 

Baton Rouge, Louisiana on this the _____ day of _______, 2021. 

_________________________ 
Judge Shelly D. Dick 
United States District Court 
Middle District of Louisiana 

Ý¿» íæîðó½ªóððêðìóÍÜÜóÛÉÜ     Ü±½«³»²¬ îêóî    ðïñîçñîï   Ð¿¹» ï ±º ï


