
IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

In re:  Senior Health Insurance 
Company of Pennsylvania (In 
Rehabilitation) 

No. 1 SHP 2020 

AMENDMENT TO FORMAL COMMENT OF THE HEALTH INSURERS  
ON THE PROPOSED PLAN OF REHABILITATION FOR  

SENIOR HEALTH INSURANCE COMPANY OF PENNSYLVANIA

Pursuant to the Order entered October 27, 2020, Anthem, Inc., Health Care 

Service Corporation, Horizon Healthcare Services, Inc. d/b/a Horizon Blue Cross 

Blue Shield of New Jersey, and UnitedHealthcare Insurance Company (collectively, 

the “Health Insurers”), through their undersigned counsel, hereby submit this 

Amendment to their Formal Comment on the proposed plan of rehabilitation of 

Senior Health Insurance Company of Pennsylvania, in Rehabilitation (“SHIP”) to 

address material issues first raised in the Amended Rehabilitation Plan filed by the 

Rehabilitator on October 21, 2020 (as amended, the “Plan”).1  The Health Insurers 

filed a Formal Comment on the rehabilitation plan (as originally filed) on September 

15, 2020, in accordance with the Case Management Order for Comments and 

Hearing on the Proposed Plan of Rehabilitation, dated June 12, 2020.    

1 Capitalized terms used but not defined herein have the meanings ascribed to them in the Plan. 
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INTRODUCTION

The Health Insurers amend their Formal Comment by adding the discussion 

herein to address issues first raised in the Plan filed on October 21, 2020 regarding 

(i) whether policyholders will fare at least as well under the Plan as in a liquidation, 

referred to herein as the “best interest of creditors test” (Plan Section I.A.3.); (ii) the 

process for state insurance regulators to review the rate increases to be implemented 

in accordance with the Plan (Plan Section VI.U.); and (iii) the feasibility of the Plan 

(Plan Section I.F.).   

The Plan depends on the simple proposition that value is in the eye of the 

beholder.  Policyholders faced with a premium rate increase may choose an 

alternative that avoids the increase by giving up benefits that have a theoretical value 

greater than the value of the increase.  They may do so for any number of non-

theoretical reasons.  For example, they may have more coverage than they expect to 

need (perhaps because the inflation feature has dramatically increased their benefits 

over time); they may have a condition that ultimately will not trigger any material 

amount of coverage; they may prefer to use their cash for investments or other 

purposes.  Without the Plan, these choices are not available.  Outside of receivership, 

policyholders facing a premium rate increase had to choose between paying the 

premium rate increase or taking a non-forfeiture option that provided benefits no 

greater than the amount of premium paid.  In liquidation, their choices may be even 
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worse.  They may have reduced benefits due to Guaranty Association statutory limits 

and still face rate increases.  As discussed below, and as the Plan acknowledges, the 

right to payment of benefits in excess of Guaranty Association limits is a hotly 

contested issue of Pennsylvania law.  Plan at 89-90.   

The Rehabilitator has not predicted how many policyholders would make the 

choice to modify a policy instead of taking a rate increase, but has indicated that if 

enough of them do, SHIP will return to solvency.  This would appear to benefit 

everyone, but especially the policyholders who decide to accept the rate increase and 

continue their policy.  They will get the full benefit of their bargain.    

COMMENTS ON THE PLAN

Satisfaction of the Best Interest of Creditors Test

The Plan now includes a section detailing how the Plan will satisfy the 

requirement for confirmation that policyholders fare at least as well under a 

rehabilitation plan as they would in liquidation.  Plan at 12.  The Rehabilitator states 

that each policyholder will receive at least one option in Phase One that will provide 

benefits equal to or exceeding those that would be provided from the applicable 

Guaranty Association in the event of liquidation.  The Health Insurers maintain that 

this should satisfy the test.  It appears that the Maine, Massachusetts and Washington 

state insurance regulators that have intervened in these proceedings (the “Intervening 

Regulators”) contest this proposition, arguing that policyholders are entitled to a 
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share of the estate assets beyond Guaranty Association coverage.  See Intervenor 

State Insurance Regulators’ Renewed Application for Order Directing the 

Rehabilitator to Provide Reports and Analyses and Extending Time to Address 

Recently Provided Spreadsheet and Additional Analyses at 7.  The Health Insurers 

maintain that Pennsylvania law clearly does not allow policyholders to assert a claim 

against the assets of the estate based on events occurring after the date of liquidation.  

However, resolution of this issue is not required in order to satisfy the best interest 

of creditors test in this case because policyholders will almost certainly receive more 

under the Plan than they would in liquidation even assuming policyholders are 

entitled to a share of estate assets for claims in excess of Guaranty Association limits. 

First, 25-40% of policyholders will not be required to make any changes to 

their policies under the Plan.  Plan at 13.  As to them, the test is certainly met, since 

in a subsequent liquidation, they will receive exactly the same treatment as if SHIP 

were liquidated now.  Second, there are policies that are entirely covered by the 

Guaranty Association limits in the applicable state.  They too are suffering no 

impairment as against a hypothetical liquidation since their benefits will be covered 

in any event.  We do not know how many policies this would be since the 

Rehabilitator has not shared this information.  Third, Option Four allows 

policyholders to retain their current benefits by paying the actuarially justified “If 

Knew Premium.”  Plan at 11.  Option Four would allow policyholders to keep their 
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entire policy intact.  For policies with limits in excess of Guaranty Association 

statutory limits, Option Four would provide more than what would be provided by 

the applicable Guaranty Association in liquidation under any view of the law.  This 

is simply and eloquently shown in the Rehabilitator’s corrected examples at pages 

68, 69, 71, 73 and 74 of the Plan in row 7 of the chart (labeled “Potential Uncovered 

Benefits”).   The Rehabilitator will need to demonstrate that the value of the potential 

uncovered benefits exceeds the cost of the additional premium required to sustain 

the policy and attributable to those benefits.2  Information contained in the Plan 

suggests that the value of uncovered benefits will exceed the value of the premium 

attributable to them.  The aggregate value of the premium rate increase appears to 

be far less than the value of benefit reductions (much of which would be attributable 

to benefits in excess of Guaranty Association limits) resulting from policyholder 

elections.  Plan at 18.  But the Rehabilitator will ultimately need to provide 

information to confirm this in order to confirm the Plan.   

Even if the Rehabilitator cannot make this showing for every single 

policyholder, the test may yet be satisfied.  As this Court has observed, satisfying 

2 It is only the premium increase relating to the excess benefits that would be at issue.  In a 
liquidation, the Guaranty Associations would likely seek and obtain actuarially justified rate 
increases on the premium attributable to the portion of the policies within Guaranty Association 
statutory limits.  The Guaranty Associations sought and obtained such increases in connection with 
the recent Penn Treaty liquidation using a methodology consistent with the If Knew Premium 
methodology proposed in the Plan.  As a result, rate increases on the portion of a policy’s benefits 
within Guaranty Association limits would occur whether SHIP was in liquidation or whether a 
plan was confirmed.
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the standard does not require each and every policyholder to individually fare better 

in rehabilitation than in liquidation.  Consedine v. Penn Treaty Network Am. Ins. 

Co., 63 A.3d 368, 453 (Pa. Commw. Ct. 2012).  Instead, “individual interests might 

have to be sacrificed or compromised in order to preserve the ultimate goal of [the 

rehabilitation] process.”  In re Mutual Fire, Inland & Mar. Ins. Co., 614 A.2d 1086, 

1102 (Pa. 1992) (“Mutual Fire II”).  The Court will be guided by the three-part test 

established by Mutual Fire II.  Penn Treaty, 63 A.3d at 453.  If a particular 

policyholder is found to be worse off under a rehabilitation plan, and that impairment 

is “substantial,” the Court must still determine whether the rehabilitator has acted 

for a legitimate and significant public purpose and that the adjustment of contractual 

rights is reasonable and of a nature appropriate to that public purpose.  Id.  Thus, as 

part of the analysis, “the Court must consider the greater good, including the 

consequences to the larger class of policyholders and the taxpaying public.”  Id.

(citing Vickodil v. Commw. of Pa., Ins. Dep’t, 559 A.2d 1010, 1013 (Pa. Commw. 

Ct. 1989)).    

It is hard to see how the greater good is not served by giving policyholders the 

option to modify their policies and pay less, or keep their policies intact and pay an 

actuarially justified premium.  But the proof will be in the information, which the 

Rehabilitator has not yet provided.  
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Issue-State Rate Approval

The Plan now provides an option for state insurance regulators to “opt-out” 

from the rate increase determination provisions of the Plan and instead make rate 

increase determinations independent of the Plan.  Plan at 101-04.  These new 

provisions respond to objections raised by the Intervening Regulators, who assert 

that the Plan would override the laws of other states providing for review by their 

insurance regulators of the premium rates to be charged to their residents.  The Plan 

now provides state insurance regulators the opportunity to perform a detailed review 

of the proposed rate increases and make their own rate increase decisions.  The 

benefits to be provided to policyholders under the Plan would then be adjusted 

accordingly.  Id.

These provisions enable state insurance regulators to make rate increase 

determinations for their residents while recognizing that the Rehabilitator is in a 

different position than a long-term care insurer seeking rate increases in the ordinary 

course.  First, the Rehabilitator and the Court have the authority to reduce policy 

benefits as part of a rehabilitation plan.  See Penn Treaty, 63 A.3d at 452 (“A 

rehabilitation plan is permitted to impair the contractual rights of some policyholders 

in order to minimize the potential harm to all of the affected parties.”) (citing Mutual 

Fire II).  The Plan’s opt-out provisions would pair this authority with an opt-out 
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regulator’s independent rate increase determination, tailoring the benefits to be 

provided under the Plan to the level of rate increase approved by such regulator. 

Second, the Rehabilitator must adhere to a different timetable, and requires a 

greater degree of certainty of result, than a solvent operating long-term care insurer 

seeking rate increases in the ordinary course of its business.  In some states, the rate 

increase approval process can take more than a year.  If SHIP is to be successfully 

rehabilitated, the causes of its financial distress need to be addressed immediately.  

One of the primary drivers of that distress is inadequate premium rates.  There is no 

time for a protracted rate increase process.  In addition, the Rehabilitator needs more 

certainty as to the outcome of the process in order to evaluate Phase One of the Plan, 

and make determinations as to whether and how to proceed with Phase Two of the 

Plan or put SHIP into liquidation.  Delay will leave the Rehabilitator and SHIP’s 

policyholders with fewer options.   

The Intervening Regulators maintain that the Rehabilitator and the 

receivership court lack jurisdiction to set rates on policies in their state.   This appears 

to be an unsettled issue of law (though the Rehabilitator appears to disagree).  Plan 

at 29.  But notably absent from the objection of the Intervening Regulators is any 

critique of the “If Knew Premium” methodology proposed by the Rehabilitator or 

the timing of determination.  Plan at 22.  Of course, if the matter is jurisdictional, it 
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does not matter whether the methodology is fair.  And if the matter is jurisdictional, 

the amendments to the Plan do not solve the problem.   

But the Plan benefits policyholders by (1) giving some of them choices they 

do not otherwise have, (2) enabling others to retain the full benefit of their policy 

with an actuarially justified rate increase to the If Knew Premium and (3) avoiding 

a contentious issue in liquidation over the division of assets.  If that is true, then 

having the Plan fail over the issue of rate approval reflects poorly on the regulatory 

regime and those who administer it.  It seems unlikely that long-term care insurers 

will rush into rehabilitation proceedings to avoid multi-state rate regulation.  If the 

Plan makes sense, the regulatory community should figure out how to make this 

work on an exceptional basis.   

Plan Feasibility

The Plan now includes projections that explain its feasibility.  Plan at 17-18.  

Under several projected scenarios, much of the Funding Gap is eliminated in Phase 

One.  Plan at 18.  The Rehabilitator should provide the studies and reports that 

support these projections so that the parties can better evaluate various outcomes 

under the Plan.  This could avoid the need for a contested confirmation hearing, or 

at least narrow the disputes in such a hearing.  Or it could provide a basis for 

meaningful negotiations on revisions to the Plan that would satisfy all parties.  The 

Rehabilitator has provided very granular data to the Intervening Regulators.  With 
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resources enough and time, they could fashion this data into reports and analyses 

that would confirm or refute the Rehabilitator’s projections.  But neither is available, 

and the continued refusal to share actuarial work, which has been paid for with the 

assets of the estate, will only lead to more litigation and delay. 

CONCLUSION

The Health Insurers continue to support the Plan.  The amendments to the Plan 

address valid concerns raised by interested parties participating in this proceeding.  

The Rehabilitator should respond to discovery requests and provide the additional 

data and information to allow parties to evaluate the satisfaction of the best interest 

of creditors test and the Plan’s feasibility.  The Rehabilitator and the interested 

parties should also be encouraged to find common ground on a rate increase 

determination process.  Time continues to be the enemy of the rehabilitation process.  

Protracted discovery disputes and objections at Plan confirmation will significantly 

impair the prospects for SHIP’s successful rehabilitation, a goal all of the parties in 

this proceeding share.   

As stated in their initial Formal Comment, the Health Insurers again notify the 

Court of their intention to participate in the hearing on the Plan, including calling or 
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examining witnesses, introducing exhibits and participating in any discovery that the 

Court may permit.3

Respectfully submitted, 

Dated:  November 30, 2020 MORGAN, LEWIS & BOCKIUS LLP 

By:  /s/ John P. Lavelle, Jr. 

John P. Lavelle, Jr. 
MORGAN, LEWIS & BOCKIUS 
LLP 
1701 Market Street 
Philadelphia, PA 19103 
Telephone :  215.963.5000 

Harold S. Horwich 
Benjamin J. Cordiano 
MORGAN, LEWIS & BOCKIUS 
LLP 
One State Street 
Hartford, Connecticut  06103-3178 
Telephone:  860.240.2700 
Facsimile:   860.240.2800 

Attorneys for Anthem, Inc.; Health Care 
Service Corporation; Horizon Healthcare 
Services, Inc. d/b/a Horizon Blue Cross 
Blue Shield of New Jersey; and 
UnitedHealthcare Insurance Company 

3 The Health Insurers also filed an application to intervene in these proceedings on July 31, 2020, 
in accordance with Paragraph 9 of the Case Management Order of June 12, 2020, which remains 
pending.
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PROOF OF SERVICE

I, John P. Lavelle, Jr., hereby certify that on November 30, 2020, the foregoing 

Amendment to the Formal Comment of the Health Insurers on the Proposed Plan of 

Rehabilitation for Senior Health Insurance Company of Pennsylvania was served via 

PACFile system as well as via e-mail upon the following counsel: 

Counsel for Statutory Liquidator of Senior Health Insurance Company of 
Pennsylvania 

Michael Broadbent, Esq. 
Cozen O’Connor 
1650 Market Street, Suite 2800  
Philadelphia, PA 19103 
Telephone: (215) 665-4732  
Email: mbroadbent@cozen.com

Dexter Hamilton 
Cozen O’Connor 
1650 Market Street, Suite 2800  
Philadelphia, PA 19103 
Telephone: (215) 665-2166  
Email: dhamilton@cozen.com

Haryle Kaldis 
Cozen O’Connor 
1650 Market Street, Suite 2800  
Philadelphia, PA 19103  
Telephone: (215) 665-2000  
Email: hkaldis@cozen.com

Amy Daubert 
Pennsylvania Department of Insurance 
1341 Strawberry Square 
Harrisburg, PA 17120 
Telephone: (717) 787-2567 
Email: adaubert@state.pa.us
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Jodi Frantz 
Pennsylvania Department of Insurance 
1341 Strawberry Square 
Harrisburg, PA 17120 
Telephone: (717) 787-2567 
Email: jodfrantz@state.pa.us 

Kathryn McDermott Speaks 
Pennsylvania Department of Insurance 
1341 Strawberry Square 
Harrisburg, PA 17120 
Telephone: (717) 787-2567 
Email: kspeaks@pa.gov

Preston M. Buckman 
Pennsylvania Insurance Department 
901 N. 7th Street, Suite 200 
Harrisburg, PA 17102 
Telephone: (717) 886-2080 
Email: pbuckman@pa.gov

Dorothy Dugue 
Tucker Law Group, LLC 
Ten Penn Center 
1801 Market Street, Suite 2500 
Philadelphia, PA 1910 
Telephone: (215) 875-0609 
Email: ddugue@tlgattorneys.com

Leslie Greenspan 
Tucker Law Group, LLC 
Ten Penn Center 
1801 Market Street, Suite 2500 
Philadelphia, PA 1910 
Telephone: (215) 875-0609 
Email: lgreenspan@tlgattorneys.com
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Non-Parties  

Counsel for the Senior Health Care Oversight Trust 

Thomas Jenkins, Senior Partner 
Locke Lord LLP 
111 South Wacker Drive, Suite 4100 
Chicago, IL 60606 
Telephone: (312) 443-1777 
Facsimile: (312) 896-6777 
Email: tjenkins@lockelord.com 

Matthew D. Coble, Counsel  
Mette Evans & Woodside  
3401 North Front Street  
Harrisburg, PA 17110 
Telephone: (717) 232-5000  
Facsimile: (717) 236-1816  
Email: mdcoble@mette.com

Intervenors  

Counsel for Intervenor National Organization of Life and Health Insurance 
Guaranty Associations (NOLGHA) 

Caryn M. Glawe 
Faegre Drinker Biddle & Reath LLP 
300 North Meridian Street, Suite 2500 
Telephone: (317) 237-0300 
Facsimile: (317) 237-1000 
Email: caryn.glawe@faegredrinker.com

D. Alicia Hickok 
Faegre Drinker Biddle & Reath LLP 
One Logan Square, Suite 2000 
Telephone: (215) 988-3364 
Facsimile: (215) 988-2857 
Email: alicia.hickock@faegredrinker.com
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Jane Dall Wilson 
Faegre Drinker Biddle & Reath LLP 
300 North Meridian Street, Suite 2500 
Telephone: (317) 237-0300 
Facsimile: (317) 237-1000 
Email: jane.wilson@faegredrinker.com 

Counsel for Intervenor Primerica Life Insurance Company 

Kevin Eldridge, Assistant General Counsel 
Primerica Life Insurance Company 
Office of the General Counsel 
1 Primerica Parkway 
Duluth, GA 30099-0001 
Telephone: (470) 564-6898 
Facsimile: (470) 564-7028 
Email: Kevin.Eldridge@primerica.com

J. David Leslie 
Rackerman, Sawyer & Brewster P.C. 
160 Federal Street 
Boston, MA 02110-1700 
Telephone: (617) 951-1131 
Email: dleslie@rackermann.com

Eric A. Smith 
Rackerman, Sawyer & Brewster P.C. 
160 Federal Street 
Boston, MA 02110-1700 
Telephone: (617) 951-1127 
Email: esmith@rackermann.com

Counsel for Intervenor Primerica Life Insurance Company 

Jim Gkonos, Counsel 
Saul Ewing Arnstein & Lehr LLP  
Centre Square West 
1500 Market Street, 38th Floor  
Philadelphia, PA 19102-2186  
Telephone: (215) 972-8667  
Facsimile: (215) 972-1833  
Email: jim.gkonos@saul.com 



5 

Counsel for Intervenor Transamerica Life Insurance Company 

Paul M. Hummer, Esq. 
Saul Ewing Arnstein & Lehr LLP  
Centre Square West 
1500 Market Street, 38th Floor  
Philadelphia, PA 19102-2186  
Telephone: (215) 972-7788  
Facsimile: (215) 972-7725 
Email: paul.hummer@saul.com

Amy S. Kline, Esq. 
Saul Ewing Arnstein & Lehr LLP  
Centre Square West 
1500 Market Street, 38th Floor  
Philadelphia, PA 19102-2186  
Telephone: (215) 972-8667  
Facsimile: (215) 972-1883  
Email: amy.kline@saul.com

Counsel for Intervenors Maine Superintendent of Insurance, Massachusetts 
Commissioner of Insurance and Washington Insurance Commissioner 

Stephen G. Harvey 
Steve Harvey Law LLC 
1880 John F. Kennedy Blvd., Suite 1715 
Philadelphia, PA 19103 
Telephone: (215) 438-6600 
Email: steve@steveharveylaw.com

Pro Se Intervenor James F. Lapinski 

James F. Lapinksi, Plaintiff and Commenter 
6121 Lundy Place 
Burke, VA 22015 
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Pro Se Intervenor Georgianna I. Parisi 
Georgianna I. Parisi  
257 Regency Ridge Dr.  
Dayton, OH 45459 

Dated:  November 30, 2020  ____________________________ 
John P. Lavelle, Jr. 
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