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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH CAROLINA 

COLUMBIA DIVISION 
 

Raymond G. Farmer, as Director of the South 
Carolina Department of Insurance, and the 
South Carolina Department of Insurance, 

Plaintiffs, 

vs. 

Jessica K. Altman, as Rehabilitator of Senior 
Health Insurance Company of Pennsylvania, 
Patrick H. Cantilo, as Special Deputy 
Rehabilitator of Senior Health Insurance 
Company of Pennsylvania, and Senior Health 
Insurance Company of Pennsylvania in 
Rehabilitation, 

Defendants.  

    

 Case No. 3:21-cv-00097-MGL 

 

 
 
 
 
 
  

 
 

_______________________________________ 

 MEMORANDUM OF LAW IN OPPOSITION TO DEFENDANTS’  
MOTION TO DIMISS THE COMPLAINT 

 
Plaintiffs Raymond G. Farmer, Director of the South Carolina Department of Insurance, and 

the South Carolina Department of Insurance (Department), by and through their undersigned 

counsel, hereby submit their Memorandum in Opposition to Defendants’ Motion to Dismiss. 

I. INTRODUCTION AND PROCEDURE OF THE CASE 

This matter began with the filing of a complaint for declaratory and injunctive relief in the 

Court of Common Pleas for Richland County, South Carolina on December 10, 2020.  Plaintiffs 

filed this action in the state court to settle rights, status and other legal relations under the laws of 

South Carolina, particularly with respect to their powers, duties and obligations to South Carolina 

policyholders and the public, as delegated to them by the General Assembly of that State.  See S.C. 

Code Ann. § 15–53–30 (1976); see also, e.g., Town of Hilton Head Island v. Coalition of 
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Expressway Opponents, 307 S.C. 449, 453, 415 S.E.2d 801, 804 (1992).  On January 11, 2021, 

Defendants removed that action to this Court.  Named as Defendants are Senior Health Insurance 

Company of Pennsylvania (SHIP) and its Rehabilitator and Special Deputy Rehabilitator, who by 

operation of law presently serve in a managerial role in place of the officers and directors, who are 

suspended.  See 40 Pa. Stat. § 221.16(b).  In removing this case, Defendants asserted that the United 

States District Court has jurisdiction pursuant to the diversity statute, 28 U.S.C. § 1332.  In addition 

to diversity of citizenship between the parties, that Code section requires that the matter in 

controversy exceed the sum or value of $75,000. 

Shortly after removing this matter, on January 19, 2021, Defendants filed a Motion to 

Dismiss on the following grounds: (1) Plaintiffs lack standing to sue in federal court under U.S. 

CONST. art. III; (2) Plaintiffs’ request for injunction is barred by the Ant-Injunction Act; (3) the 

Complaint fails to state a claim under the Full Faith and Credit Clause, the McCarran-Ferguson Act, 

or the Equal Protection Clause; and (4) the Court lacks personal jurisdiction over the two individual 

Defendants.  In the alternative, Defendants ask the Court to abstain from exercising its jurisdiction 

pursuant to Burford v. Sun Oil Co., 319 U.S. 315 (1943) or Colorado River Water Conservation 

Dist. v. United States, 424 U.S. 800 (1976). 

For the reasons set forth below, Plaintiffs submit that dismissal of this action is unwarranted; 

however, for reasons different than those put forth by Defendants, Plaintiffs agree that that Court 

should refrain from hearing this matter, and respectfully urge this Court to return this matter to the 

Court of Common Pleas for Richland County. 

II. ARGUMENT 

A. STANDING IS NOT AN OBSTACLE TO PLAINTIFFS’ ACTION.  

Defendants removed this action on the ground that this Court has jurisdiction over the subject 
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matter only to immediately ask the Court to dismiss the action for lack of such jurisdiction under 

U.S. CONST. art. III.  They clearly did this to manufacture a federal standing issue where none 

existed and then attempt to use that issue to extinguish a state court action brought under state law.  

They essentially admit that they are attempting to use diversity jurisdiction for just this purpose.  See 

Memo. of Law in Support of Defs’ Motion to Dismiss (Entry No. 7) at 27, n.8. One can certainly 

question whether this is an appropriate use of a federal court’s time and resources; however, the 

Court has the discretion to decline to hear this matter without addressing standing or jurisdiction at 

all. 

Oddly, Defendants have no trouble at all with the Plaintiffs bringing their claims in a 

Pennsylvania court, in fact, they insist on it; however, the standing requirements for that court are 

substantively the same as those they cite for the federal courts.  Compare William Penn Parking 

Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269, 281 (1975), (substantial, direct, and 

immediate interest surpassing the common interest of all citizens; causal connection between the 

action complained of and the injury to the party challenging it; interest is protected by the statute or 

constitutional guarantee in question) and Lujan v. Defs. of Wildlife, 504 U.S. 555 (1992) (“invasion 

of a legally protected interest which is (a) concrete and particularized and (b) actual or imminent; a 

causal connection between the injury and the conduct complained of; and likelihood that injury will 

be redressed by a favorable decision).  Accordingly, Defendants’ concern seems to be not so much 

with the Plaintiffs’ supposed lack of standing to bring suit, but rather the court in which they bring it. 

 However, because this is an action for declaratory relief, the Court need not resolve the question of 

Plaintiffs’ constitutional standing.   

1. The Court has the Discretion to Abstain from this Declaratory Judgment Action 
and Avoid Questions of Jurisdiction. 

 
Although the Court must generally decide jurisdictional questions first, it may address “’a 
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discretionary jurisdictional question before a nondiscretionary jurisdictional question.’” Trustgard 

Insurance Company v. Collins, 942 F.3d 195, 201 (4th Cir. 2019) quoting Steel Co. v. Citizens for a 

Better Env’t, 523 U.S. 83, 100 n.3 (1998) (citing Moor v. Cty. of Alameda, 411 U.S. 693 (1973), as 

an example)). Where, as here, the Court has the discretion to decline exercising jurisdiction, it may 

do so without first addressing either personal or subject-matter jurisdiction. Id. at 201. That is 

because the Court can first address questions that involve a deliberate abstention from the exercise of 

jurisdiction.  Id. (citing Sinochem Int’l Co. v. Malaysia Int’l Shipping Corp., 549 U.S. 422, 430 

(2007).  The Court may thus look to whether jurisdiction should be exercised in this declaratory 

judgment action without first addressing whether Article III jurisdiction exists or if the Court has 

personal jurisdiction over the individual Defendants. 

The Declaratory Judgment Act gives federal courts discretion to decide whether to declare 

the rights of litigants.  Id.  (citing Wilton v. Seven Falls Co., 515 U.S. 277, 286-288 (1995).  Whether 

exercising jurisdiction is appropriate must be “informed by the teachings and experience [of the 

courts] concerning the functions and extent of federal judicial power.” Id.  In the context of a 

declaratory judgment action, “the normal principle that federal courts should adjudicate claims 

within their jurisdiction yields to considerations of practicality and judicial administration.” Id. 

(internal quotations omitted). 

Even where jurisdiction is not discretionary, courts may abstain from exercising jurisdiction 

under certain circumstances that may intrude on the prerogative of state courts. E.g., Colo. River 

Water Conservation Dist. v. United States, 424 U.S. 800 (1976); La. Power & Light Co. v. City of 

Thibodaux, 360 U.S. 25 (1959); Burford v. Sun Oil Co., 319 U.S. 315 (1943). Abstention helps avoid 

duplicative litigation and interference with state-court proceedings. Trustgard, 942 F.3d at 202.  “For 

similar reasons, in declaratory judgment actions, courts must consider whether ‘federalism, 
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efficiency, and comity’ counsel against exercising jurisdiction when an ongoing proceeding in state 

court overlaps with the federal case.”  Id. (quoting Penn-Am. Ins. Co. v. Coffey, 368 F.3d 409, 412 

(4th Cir. 2004)).  In making this determination, the federal courts often look to (1) the state’s interest 

in having its own courts decide the issue; (2) the state courts’ ability to resolve the issues more 

efficiently than the federal courts; (3) the potential for unnecessary entanglement between the state 

and federal courts based on overlapping issues of fact or law; and (4) whether the federal action is 

mere forum-shopping.  Id.1  “Just because a federal court could exercise jurisdiction under the 

Declaratory Judgment Act does not mean that it should,” and where, as here, the combination of the 

above factors militates in favor of abstention, a court’s exercise of its discretionary jurisdiction may 

constitute an abuse of that discretion.  Id. at 204.  

The Fourth Circuit in Trustgard also cautioned that the federal courts “should exercise their 

discretionary jurisdiction with caution when doing so would raise serious questions about Article III 

jurisdiction.”  Id. at 202.  As it so happens, Defendants have raised just such questions in the instant 

case, and thus should have no objection to abstention.  The Trustgard court was also “particularly 

concerned about the [district] court’s entanglement with . . . state-court issues and concluded that 

“this case involves state-law issues” and “[c]onsiderations of comity and judicial efficiency weigh 

strongly in favor of permitting the state court to address the relationship among the various 

defendants.” Id. at 203.  Thus, even where the court had “no reason to think that [the plaintiff] 

brought this suit to shop for a friendlier forum, the . . . record before [it] and the likelihood of 

entanglement with the state-court issues” warranted abstention.  Id. at 204.  As the court in 

Lumbermens Mut. Cas. Co. v. Quick, 257 F. Supp. 252, 256 (D.S.C. 1966) (Hemphill, J.), observed 

 
1 In the Memorandum of Law filed in support of their Motion to Remand (Entry No. 13), Plaintiffs 
discuss the application of these same factors to this case on pp. 15-16 and incorporate that discussion 
by reference herein. 
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when declining to hear a declaratory judgment action that could be heard in state court, “The able 

and erudite bench of South Carolina is the true wellspring for interpretations of the law of the State.”  

Unlike Trustgard, this matter was not originally filed in this Court, nor is there a separate 

action in South Carolina state court. See id. at 198.  Accordingly, the appropriate action upon 

abstention in this matter is not dismissal without prejudice, see id. at 204, but remand pursuant to 28 

U.S.C. § 1447.  As noted, Plaintiffs have submitted a Motion to Remand for the Court’s 

consideration.    Should the Court grant Plaintiffs’ Motion to Remand based on abstention consistent 

with Trustgard, the Court need not consider any other issues, including Plaintiffs’ standing or, for 

that matter, if it has personal jurisdiction over the individual Defendants. 

2. Plaintiffs have standing to bring the Declaratory Judgment Action. 

In the event the Court elects not to remand this action, standing is no bar to the exercise of its 

jurisdiction.2  The Supreme Court explicitly recognized that states should receive special solicitude 

regarding the three traditional threshold requirements for standing -- injury, causation, and 

redressability.  Massachusetts v. EPA, 549 U.S. 497, 518 (2007) (“Well before the creation of the 

modern administrative state, we recognized that States are not normal litigants for the purposes of 

invoking federal jurisdiction.”).  In the appropriate case, the states may assert parens patriae 

standing to bring an action to protect their citizens.  For example, in Alfred L. Snapp & Son, Inc. v. 

Puerto Rico, ex rel., Barez, 458 U.S. 592 (1982), the High Court found that the Commonwealth of 

 
2 Clearly, Plaintiffs had standing under the South Carolina Uniform Declaratory Judgments Act, S.C. 
Code Ann. §§ 15-53-10 et seq. in the South Carolina circuit court.  Where a concrete issue is present, 
and there is a definite assertion of legal rights and a positive legal duty with respect thereto, which 
are denied by the adverse party, there is a justiciable controversy for the purposes of a declaratory 
judgment action. South Carolina Lottery Commission v. Glassmeyer, 428 S.C. 423, 433, 835 S.E.2d 
524,528 (2019); Firemen’s Ins. Co. of Newark, New Jersey v. Cincinnati Ins. Co., 302 S.C. 234, 236, 
394 S.E.2d 855, 857 (1990).  Plaintiffs also have standing under the “public importance” doctrine, 
where standing may be conferred upon a party when an issue is of such public importance as to 
require its resolution for future guidance.  Adams v. McMaster, 851 S.E.2d 703, 708 (S.C. 2020). 
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Puerto Rico had parens patriae standing to bring an action against individuals who violated certain 

labor and immigration laws.  Puerto Rico had alleged injury to a sufficiently substantial segment of 

its population, and the Commonwealth had an interest in the well-being of its residents. Id. at 607-

608.   Similarly, in People of State of New York v. State of New Jersey, 256 U.S. 296, 301-302 

(1921), the Court recognized the state was the proper party to represent and defend its citizens’ rights 

to health, comfort and prosperity in the federal courts. See also State of Ga. v. Tennessee Copper 

Co., 206 U.S. 230 (1907) (suit for injunctive relief). 

Plaintiffs also have standing pursuant to MedImmune, Inc. v. Genentech, Inc., 549 U.S. 118 

(2007).  A declaratory judgment action presents a justiciable controversy where “the facts alleged, 

under all the circumstances, show that there is a substantial controversy, between parties having 

adverse legal interests, of sufficient immediacy and reality to warrant the issuance of a declaratory 

judgment.” MedImmune, Inc. v. Genentech, Inc., 549 U.S. 118, 127 (2007).  In other words, 

declaratory judgment standing in federal court and in South Carolina are substantially similar.  A 

substantial controversy exists as to rights of South Carolina policyholders and the application of 

South Carolina law.  Given that Defendants have submitted a plan to a court of record and have 

advised that court they are prepared to move forward, this controversy is also of sufficient 

immediacy and reality to warrant a declaratory judgment. 

Regardless of what criteria the Court applies in determining Plaintiffs’ standing, whether it 

be for parens patrie standing, or standing to bring a declaratory judgment, or even traditional 

standing under Lujan, there can be no doubt that this is a “case or controversy” involving an actual 

dispute between the parties over their legal rights appropriate for judicial determination, opposed to a 

dispute or difference of a contingent, hypothetical or abstract character.   

The crux of this dispute is the Defendants’ insistence on a position that has no support in law 
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or judicial precedent and is even a departure for the Pennsylvania Insurance Department.  For some 

time now, Defendants have held the position that SHIP is no longer required to submit its rates and 

policy forms to state insurance commissioners for review and approval because it is in receivership.  

See, e.g., August 30, 2019 letter from J. Altman, Pa. Ins. Comm’r to E. Cioppa, NAIC Pres., R. 

Farmer, NAIC Pres.-Elect, and four other NAIC officers, and October 8, 2020 letter from J. Altman 

to R. Farmer and nine other state insurance regulators, copies of which are attached hereto as Exhibit 

A.  SHIP does not, and cannot, contest that the laws of the several states, including South Carolina, 

require all long-term care insurance carriers to obtain approval of changes to rates and policies, and 

SHIP has heretofore always complied with these laws.  However, on the flimsiest of arguments, 

Defendants claim that SHIP’s rehabilitation relieves it of this statutory duty.     

Pursuant to 40 Pa. Stat. § 221.16(b), the Defendants’ argument goes, the Rehabilitator “may 

take such action as [s]he deems necessary or expedient to correct the condition or conditions which 

constituted the grounds for the order of the court to rehabilitate the insurer,” and may thus disregard 

the enactments of over 40 legislatures and unilaterally impose rate increases and changes to benefits. 

 Other than attempting to save the normal costs of legal compliance experienced by any insurer, 

Defendants have never offered any rational explanation for such a radical departure from the norm or 

their insistence on such a tenuous (at best) legal position.   

Pennsylvania’s insurance company receivership statutes are based on a Model Act developed 

by the National Association of Insurance Commissioners (NAIC) and adopted by over 30 states, 

including South Carolina.  Koken v. Reliance Ins. Co., 893 A.2d 70 (Pa. 2006); S.C. Code Ann. §§ 

38-27-10 et seq.; Appendix A from NAIC Model Regulation Service, attached hereto as Exhibit B.  

The Model Act is itself based on Wisconsin statutes that also date back to the 1960’s.  In re 

Liquidation of Home Ins. Co., 913 A.2d 712 (N.H. 2006).   
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Plaintiffs know of no insurance company rehabilitation in any state, including the many that 

have taken place in Pennsylvania during the more than half-century since the Model Act’s inception, 

in which a rehabilitator has taken Defendants’ present stance.  When asked to provide an example of 

their own, Defendants have failed to offer any.   In fact, a predecessor of the Defendant Rehabilitator 

advised a Pennsylvania court of record in 2012 that rate increases made a part of a rehabilitation plan 

would require the approval of state insurance departments.  Consedine v. Penn Treaty Network Am. 

Ins. Co., 63 A.3d 368, n.55 (Pa. Commw. 2012), as amended (Jan. 18, 2013) (“Although the 

question has not been decided by this Court, or any court as far as can be determined, the 

Rehabilitator presumes that rate increases made a part of a rehabilitation plan will require state 

insurance department approval.”), aff'd but criticized on other grounds sub nom. In re Penn Treaty 

Network Am. Ins. Co., 119 A.3d 313 (Pa. 2015).3  

Defendants’ position is also contrary to their state’s legal precedent.  None of the cases 

Defendants have pointed to even remotely stand for the literally unheard-of notion that a 

rehabilitator may unilaterally impose rate and benefit increases over the commands of the 

legislatures of other states and in derogation of the legislatively guaranteed rights of policyholders. 

And, according to the Pennsylvania court in Koken v. Legion Ins. Co., 831 A.2d 1196, 1228 (Pa. 

Commw. 2003), aff'd sub nom. Koken v. Villanova Ins. Co., 878 A.2d 51 (Pa. 2005), the 

rehabilitation statute does not even confer the power upon a rehabilitator to amend an insurer's 

bylaws, or to assert all rights and powers of its board of directors.  And yet, Defendants argue that 

the Rehabilitator is vested with sufficient power to render useless the laws of South Carolina.  

Defendants’ position also flies in the face the state-based insurance regulatory scheme under 

 
3 Michael F. Consedine was Insurance Commissioner for the Commonwealth of Pennsylvania from 
2011 to 2015 and during that time held various offices within the NAIC.  He presently serves as the 
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which the legislatures of each state delegate their power to regulate the business of insurance to the 

insurance commissioners of their respective jurisdictions.  See McCarran-Ferguson Act, 15 U.S.C. 

§§ 1011-1015 (“the continued regulation and taxation by the several States of the business of 

insurance is in the public interest”); e.g., S.C. Code Ann. §§ 38-1-10 et seq. (“This title may be cited 

and is known as ‘The Insurance Law.’”) Among the powers and duties assigned to these 

commissioners is the review and approval of insurance premium rates and policy forms submitted by 

all long-term care insurers doing business within their borders.  See e.g., S.C. Code Ann §§ 38-72-10 

et seq. (Long-Term Care Insurance Act.); S.C. Code Ann. § 38-61-20; and S.C. Code Regs. 69-44. 

Unsurprisingly, Defendants have encountered considerable pushback from a number of states 

since first introducing their plan in 2019.  Despite this opposition, they have clung to their legally 

unsupported position4, which is integral to both their original Rehabilitation Plan and Amended 

Rehabilitation Plan.  Despite Defendants’ protestations that their rehabilitation plan is a mere 

proposal, they filed with the Pennsylvania court the Rehabilitator’s Application for Second Case 

Management Order on January 29, 2021, in which they assert, “the Rehabilitator filed a complete 

proposed Plan of Rehabilitation . . . and, following a period for comments and objections, on 

October 21, 2020, the Rehabilitator filed an Amended Rehabilitation Plan,” and “[t]he Rehabilitator . 

 
NAIC's Chief Executive Officer. See NAIC Chief Executive Officer, 
https://www.naic.org/member_bios/consedine.htm. 

4 Defendants offer as an alternative the submission of their rates on condition that the insurer may 
unilaterally alter the terms of the contracts it has made with each South Carolina beneficiary in the 
event the new rates are not approved in full.  (Am. Rehab. Plan at 102-104; Complaint at ¶ 77.)  
This, however, is merely a device for achieving a unilateral rate increase through the back door: if 
the insurer doesn’t get the rate increase it wants, it simply lowers its obligations under policies to fit 
what it determines is the appropriate risk at the permitted rate, without regard for its preexisting 
written commitments to policyholders.  In other words, if it cannot fix the rate for the risk, it will 
unilaterally push back onto each policyholder some of the risk transferred to it under the policies.  
Moreover, policy benefits are also not subject to unilateral change, but must be approved by the 
Department. 
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. . believes that the parties and issues are substantially set, the Amended Plan is ready for this Court’s 

consideration, and the Rehabilitator is ready to commence the process to implement a plan under this 

Court’s guidance.”  See Application (Proposed Order) at ¶¶ 2 & 5, a copy of which is attached hereto 

as Exhibit C.5 

Faced with Defendants’ intransigence in the pursuit of such an extreme plan of action, and 

the chaos it is almost sure to create within each state, Plaintiffs had no choice but to act.  Defendants, 

however, insist that Plaintiffs must bring their concerns to the court in Pennsylvania supervising the 

rehabilitation proceedings.  That court, however, is sitting in a mere oversight role6 and is dependent 

on the individual Defendant’s recommendations and presumed expertise.  It is not in a position to 

independently adjudicate important issues under South Carolina law (with which it is of course 

unfamiliar) touching the proper delegation of regulatory power under the South Carolina constitution 

and the substantive and procedural rights of South Carolina citizens.  Defendants also appear to 

misapprehend the power and jurisdiction of the receivership court. The res over which the 

Pennsylvania courts exercises jurisdiction is the fictitious entity of the corporation itself, which 

merely means that in the rehabilitation, all of the right, title or interest of the corporation are held 

subject to court control and that the powers of the corporation are exercised subject to court control.  

See Matter of Rehab. of Natl. Heritage Life Ins. Co., 656 A.2d 252 (Del. Ch. 1994).  It does not 

mean that a rehabilitation proceeding imbues a court, much less a rehabilitator, with unlimited power 

 
5 The Pennsylvania court denied the application on February 11, 2021 but set a prehearing 
conference for February 24, 2021.  Nonetheless, Defendants have admitted that “the Rehabilitator is 
ready to commence the process to implement a plan” and “that the parties and issues are 
substantially set.”  A copy of the court’s order is attached hereto as Exhibit D. 

6 E.g., Koken v. Fid. Mut. Life Ins. Co., 803 A.2d 807 (Pa. Commw. 2002) (court reviewing 
rehabilitation plan to afford “great deference” to the expertise of the rehabilitator); Ins. Comm’n. v. 
New S. Life Ins. Co., 244 S.E.2d 289 (S.C. 1978) (court acts in a general supervisory capacity, 
approving or disapproving the recommendations and actions of the rehabilitator, who has the 
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to impose its will nationwide.  The state courts in which insurance company receiverships are 

conducted are not courts of national jurisdiction like the federal bankruptcy court.  Moreover, 

pursuant to 11 U.S.C. § 1129(a)(6), even the bankruptcy court must respect rate regulation 

proceedings.  There is also nothing in the nature of a rehabilitation proceeding that precludes actions 

in other jurisdictions.  See, e.g., Smalls v. Weed, 293 S.C. 364 (1987) (South Carolina courts had 

subject matter jurisdiction over action against Tennessee rehabilitator); Mathias v. Lennon, 474 F. 

Supp. 949 (S.D.N.Y. 1979) (dispute between director of insurance in one state and rehabilitator of 

insurer in another state); Aims Enterprises, Inc. v. Muir, 609 F. Supp. 257 (M.D. Pa. 1985) (dispute 

between two states’ insurance commissioners involving insolvent insurer). 

Defendants’ Rehabilitation Plan and the Amended Plan are a bold repudiation of long-

standing principles of state-based regulation that is offensive to fundamental expectations about the 

role of each state in the regulation of insurance and their relation to one another, as well as basic 

respect for the statutory (federal and state) and constitutional authority of each state to regulate 

insurance within its borders. It represents a shocking usurpation of power on the part of one 

insurance regulator, who in the process of seizing the powers granted to other state insurance 

commissioners, helps herself to the authority vested in each state’s respective legislature by the 

people of that state.  The notion that the executive branch of one state, with or without the help of 

that state’s judiciary, can (1) sweep aside the acts of a legislature of another state and (2) re-delegate 

to itself the power of that second state’s legislature to regulate the business of insurance within the 

borders of that second state, is patently absurd.  And yet, Defendants are determined to do just that.  

Cognizant of the looming risk of confusion and dismay among actual people (not to mention 

the justifiable fury of their elected representatives) arising from such a blatant violation of their 

 
expertise in insurance). 
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rights under South Carolina law, Plaintiffs have sought a declaration of the law from their State’s 

courts.  Plaintiffs have the right, indeed the obligation, to defend and protect consumers of long-term 

care insurance in South Carolina from apparent abuses, regardless of the source or underlying 

motivation for same.  They are not required to stand idly by, awaiting an actual “violation of the 

rights or a disturbance of the relationships.”  Thompson v. State, 415 S.C. 560, 565, 785 S.E.2d 189, 

191 (2016). The purpose of a declaratory judgment action is to settle and afford relief from 

uncertainty and insecurity to a party with respect to that party’s rights, status, and other legal 

relations. S.C. Code Ann. § 15–53–130.  See also Town of Hilton Head Island, 307 S.C. at 453-454, 

415 S.E.2d at 801.  This action was brought to accomplish just that: to obtain a declaration of the 

rights, status or other legal relations under South Carolina law as it pertains to Plaintiffs, the public 

and the policyholders of this State. 

A vital public interest is at stake.  As discussed at length in Plaintiffs’ Memorandum of Law 

in Support of their Motion to Remand, the South Carolina General Assembly has created the 

Department and its Director and delegated to them its exclusive authority to regulate the business of 

insurance in South Carolina.  See, e,g., S.C. Code Ann. §§ 38-3-10, -60 & -110. It has also made 

specific provision for long-term care insurance.  See Long Term Care Insurance Act, S.C. Code Ann. 

§§ 38-72-10 through 38-72-100.  In 2019, the General Assembly passed a measure to “require a 

long-term care insurance provider to submit all premium rate schedules to the Department of 

Insurance and to establish certain procedures concerning the premium approval process.”  S.C. Act 

No. 6 of 2019 (the “Act”).  See also Complaint at ¶ 118.  Among other things, the Act requires that 

“[a]ll premium rate schedules for long-term care insurance must be filed with the [D]epartment and 

are subject to the prior approval of the [D]irector or his designee,” and instructs long-term care 

insurers that they may not change “the premium charged to an insured under a policy or contract of 

3:21-cv-00097-MGL     Date Filed 02/16/21    Entry Number 14     Page 13 of 32



 

Page 14 of 32 
 

long-term care insurance until the applicable premium rate change is filed with and approved by the 

[D]irector or his designee.” See S.C. Code Ann. § 38-72-75 (2019).  The Act provides that the 

Director or his designee “may disapprove or modify premium rates if he determines that the benefits 

provided are unreasonable in relation to the premiums charged, appear to be inadequate, unfairly 

discriminatory, or excessive.”  Id.    

The Director or his designee “may hold a public hearing or solicit public comments as a part 

of the process to review long-term care insurance rate filings received by the [D]irector or his 

designee,” and “shall provide all individuals present at a public hearing held pursuant to this section 

an opportunity to offer testimony or written comments.”  Id.   Each premium rate filing and any 

supporting information filed and subject to disclosure “must be open to public inspection after the 

filing becomes effective.”  Id.  Moreover, if the Director or his designee holds a public hearing or 

solicits public comments on a premium rate filing, he “may open to public inspection some or all 

portions of the filing that are subject to disclosure as a part of the public hearing or solicitation of 

public comments.”  Id.  “Each decision of the [D]irector or his designee about long-term care 

insurance premium rates . . . is subject to judicial review in accordance with Section 38-3-210” of 

the South Carolina Code.  Id. 

In addition to these statutes, the Department has promulgated and the General Assembly has 

approved regulations governing long-term care insurance, which are codified at S.C. Code Regs. § 

69-44.  These regulations provide for, among other things, actuarial review of proposed rates.  Id.  

See also S.C. Code Ann. § 38-61-20 (approval of forms by Director).  See also S.C. Code Ann. § 43-

21-130 (2018) (Long-Term Care Council to include one representative each of long-term care 

providers, long term care consumers, and “persons in the insurance industry developing or marketing 

a long-term care product.”)  In short, the State’s General Assembly has provided a detailed, 
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comprehensive and thorough system for the open, transparent regulation of long-term care insurance 

that some of South Carolina’s most vulnerable citizens can not only observe but in which they may 

actively participate.   

As a condition to obtaining a certificate of authority to do business in South Carolina, the 

insurer agreed to conduct its business in compliance with South Carolina’s insurance laws, including 

those described above.  Its claim that it is no longer bound by those laws presents a novel question 

regarding the proper interpretation and application of these laws.  The central conundrum facing 

Plaintiffs is that on the one hand, the General Assembly, which holds unquestioned and exclusive 

power among the states to regulate the business of insurance within South Carolina, has expressly 

delegated that power to Plaintiffs, primarily in the form of the South Carolina Insurance Law, Title 

38 of the Code of Laws of South Carolina, 1976, as amended, see S.C. Code Ann. § 38-1-10 et seq. 

(“This title may be cited and is known as ‘The Insurance Law’”), and on the other, the insurer insists 

that its receiver may set its own rates, without regard to that same Insurance Law.  To the extent this 

is a serious argument, and Defendants insist that it is despite a dearth of legitimate precedent in 

support of their position, South Carolina has a right and obligation to take appropriate measures to 

protect its citizens and the integrity of its insurance regulatory scheme. 

The issues are fully-formed, the dispute is real, and vital interests are under imminent threat.  

Plaintiffs have every right to pursue declaratory and injunctive relief, in this Court or in their own 

state courts, on behalf of themselves and the vulnerable citizens of their State.   

B. THE ANTI-INJUNCTION ACT IS NOT A BAR TO RELIEF. 

The Anti-Injunction Act is no bar to relief because Plaintiffs do not seek to enjoin the 

Pennsylvania proceedings.  Nothing in an injunction to preserve the rights of South Carolina citizens 

under South Carolina law prevents the rehabilitation proceedings before the Pennsylvania court or 
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the rehabilitation of SHIP from continuing to their conclusion.  The only requirement imposed on 

Defendants would be to comply with South Carolina law.   

It should also be noted that Defendants’ attempted use of the Anti-Injunction Act stands that 

Act on its head, perverting its intent.  The “core message” of the Anti–Injunction Act is one of 

“respect for state courts.”  Smith v. Bayer Corp., 564 U.S. 299, 306 (2011).  Its purpose is “to 

forestall the inevitable friction between the state and federal courts that ensues from the injunction of 

state judicial proceedings by a federal court.” Vendo Co. v. Lektro-Vend Corp., 433 U.S. 623, 630 

(1977).  Defendants would misuse that Act by first removing this action to federal court and then, in 

yet another aggressive procedural gambit, asking a federal court to use the Act to limit or even 

extinguish Plaintiffs’ state court action.  To say the least, this would be an unusual use of a law 

founded on “respect for state courts” and designed “to forestall . . . friction between the state and 

federal courts.”  

Defendants’ position that Plaintiffs are not entitled to injunctive relief appears to be based in 

large part on (1) their erroneous assumption that Plaintiffs can be compelled to participate in a 

rehabilitation proceeding lest they forfeit their rights and the rights of South Carolina citizens, and 

(2) their false assertion that any threat from their plan is too prospective.  Plaintiffs, however, are not 

required to gamble the rights of South Carolina citizens on the possibility that a supervising court in 

a foreign jurisdiction operating on a deferential standard of review will reject outright the 

Rehabilitator’s plan.  They are also not obligated to ignore Defendants’ clear intent to move forward 

with their plan and the central role unilateral rate and benefit changes play in that plan.   

In any event, the Anti-Injunction Act poses no obstacle to Plaintiffs’ pursuit of declaratory 

relief. 

C. DEFENDANTS’ 12(b)(6) MOTION IS DIRECTED AT CLAIMS PLAINTIFFS 
DID NOT MAKE. 
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As for Defendants’ assertion that Plaintiffs’ purported “actions . . . pursuant to the Full Faith 

and Credit Clause, the McCarran-Ferguson Act, or the Equal Protection Clause” do not present a 

claim for relief, perhaps this is so because Plaintiffs assert no such claims in this action.  See Defs’ 

MOL at 18 (Entry No. 7).  Defendants are simply erecting strawmen for the purpose of knocking 

them down. Except to the extent that all laws must be construed to avoid conflict with the 

Constitution or other laws, and the fact that those laws and the Constitution present no obstacle to 

relief, they have no bearing on Plaintiffs’ request for declaratory judgment.  That action was brought 

by Plaintiffs in state court to seek relief under South Carolina law and to protect policyholders’ 

rights under state law.  

D. THE COURT HAS PERSONAL JURISDICTION OVER THE INDIVIDUAL 
DEFENDANTS.   

The South Carolina long-arm statute, which affords broad power to exercise personal 

jurisdiction in causes of action brought in South Carolina, has been construed as coextensive with 

the Due Process Clause.  Moosally v. W.W. Norton & Co., Inc., 358 S.C. 320, 594 S.E.2d 878 

(2004).  

Due process limits the power of a state court to exert personal jurisdiction over a nonresident 

defendant. Id.  It requires that minimum contacts exist between the defendant and the forum state 

such that maintenance of the suit does not offend traditional notions of fair play and substantial 

justice. Id. at 331, 594 S.E.2d at 878. “The United States Supreme Court, the South Carolina 

Supreme Court, and the lower federal courts construing cases arising in South Carolina, have all held 

that a single contact with this state is sufficient to give the forum personal jurisdiction over the 

defendant when that contact gives rise to, or figures prominently in, the cause of action under 

consideration.” Long v. Baldt, 464 F. Supp. 269 (1979) (Blatt, J.).   
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In Sheppard v. Jacksonville Marine Supply, Inc., 877 F. Supp. 260 (D.S.C. 1995), the district 

court noted that the Fourth Circuit has articulated the proper constitutional test for personal 

jurisdiction as follows: 

[W]e hold that the test to be applied in considering the reach of personal jurisdiction 
inquires whether (1) the defendant has created a substantial connection to the forum 
state by action purposefully directed toward the forum state or otherwise invoking 
the benefits and protections of the laws of the state; and (2) the exercise of 
jurisdiction based on those minimum contacts would not offend traditional notions of 
fair play and substantial justice, taking into account such factors as (a) the burden on 
the defendant, (b) the interests of the forum state, (c) the plaintiff’s interest in 
obtaining relief, (d) the efficient resolution of controversies as between states, and (e) 
the shared interests of the several states in furthering fundamental substantive social 
policies. 

Id. at 265 (quoting Lesnick v. Hollingsworth & Vose Co., 35 F.3d 939 (4th Cir.1994). It is not 

necessary that a defendant ever enter the forum State’s territory; so long as the defendant has 

purposefully directed his or her activities toward the forum State, and the litigation arises from those 

activities, due process is satisfied.  Pittsburgh Terminal Corp. v. Mid Allegheny Corp., 831 F.2d 522, 

525 (4th Cir. 1987).  The requisite direct personal involvement typically exists “where the defendant 

[is] the guiding spirit behind the wrongful conduct, or the central figure in the challenged corporate 

activity.”  Id. 

Without question, the individual Defendants have been the “guiding spirit” behind the plan 

that is at the heart of this dispute.  Although they have not personally benefitted from the insurer’s 

activities in South Carolina, they stand in the shoes of those who have.  Pursuant to 40 P.S. § 221.16, 

a rehabilitator and special deputy rehabilitator “have all the powers of the directors, officers and 

managers,” as well as “full power to direct and manage, and to deal with the property and business 

of the insurer.”  They have taken that limited grant of managerial power7 as license to devise a plan 

 
7 The comments to the Wisconsin Model upon which the receivership laws of Pennsylvania, South 
Carolina and over two dozen other states are based, see Complaint at ¶¶ 96-99, make clear that “in a 
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that threatens to wreak havoc on the rights of policyholders in this state and disrupt the orderly 

regulation of the business of insurance in South Carolina.  It seems safe to say that under these 

circumstances, traditional notions of fair play and substantial justice could only be offended if 

Defendants were not subject to the personal jurisdiction of the courts within South Carolina, 

especially given the interests of the forum State and the Plaintiffs’ strong regulatory interests.  

Three reasons have been articulated as why a state should be able to assert jurisdiction over 

non-residents who purposefully direct their activities toward that state.  Pittsburgh Terminal Corp., 

831 F.2d at 525.  First, the state has an obvious interest in providing a forum for its residents to 

redress injuries inflicted by non-residents. Id.  Second, it would be unfair not to allow jurisdiction 

where the defendant has derived benefits from the activities directed toward the forum.  Id. at 525-

526.  Finally, modern methods of transportation and communication make it much less onerous now 

for a person to defend himself in a remote forum.  Id.  (4th Cir. 1987) (citing Burger King Corp. v. 

Rudzewicz, 471 U.S. 462, 473–74 (1985)).   

Given South Carolinas’ obvious interest in providing a forum for its citizens, it is not unfair 

for those citizens, from whose premium payments the insurer and its management have benefitted 

for years, if not decades, to ask present management to appear in a court in this State. To the extent 

any travel would be required in an action in which the issues are predominantly ones of law, the 

 
rehabilitation proceeding, the rehabilitator is, in effect, simply the new management of the company 
and title remains and should remain in the company,” and that she “gets all the powers of 
management.” It also recognizes that “[w]hat is needed for rehabilitation of an insurance company is 
new management with the capacity to see what is wrong and the power to correct it. . .  Conceptually 
[the rehabilitator] should be treated as new management with especially broad powers, including . . 
. formal legal reorganizational devices that have heretofore been the focus of rehabilitation but that 
should normally be subordinated in the future to the larger management task.”  S. 303 Ch. 89, Laws 
of 1967, Wisconsin (August 4, 1967) (extract), a copy of which is attached hereto as Exhibit E 
(italics supplied).  
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Special Deputy Rehabilitator, for example, should find it no more difficult to travel to South 

Carolina from his domicile in Texas than he does in travelling to Pennsylvania or the insurer’s 

offices in Indiana, especially when Defendants have made such broad claims as to the reach of their 

own power. 

E. THE COURT SHOULD ABSTAIN FROM EXERCISING JURISDICTION 
AND REMAND THIS CASE TO THE SOUTH CAROLINA STATE COURT 
FROM WHICH IT WAS REMOVED.8 

Even if the Court did have jurisdiction over the subject matter, Plaintiffs agree with 

Defendants that the Court should abstain from exercising its jurisdiction, but for different reasons.  

Plaintiffs also submit that the proper action upon abstention is remand to the Court of Common 

Pleas. 

1. The Court should abstain from exercising its jurisdiction in order to avoid 
needless conflict with the state over its regulation of insurance. 

 
In Burford v. Sun Oil Co., 319 U.S. 315 (1943), the Supreme Court held that a federal court 

sitting in diversity jurisdiction may abstain from hearing a case when there are “difficult questions of 

state law bearing on policy problems of substantial public import whose importance transcends the 

result in the case then at bar” or, where the “exercise of federal review of the question in a case and 

in similar cases would be disruptive of state efforts to establish a coherent policy with respect to a 

matter of substantial public concern.”   See also Louisiana Power & Light Co. v. City of Thibodaux, 

360 U.S. 25 (1959) (federal court may abstain in cases raising issues “intimately involved with [the 

State’s] sovereign prerogative,” where proper adjudication might be impaired by unsettled questions 

of state law). 

 
8 The argument that follows is the same as Plaintiffs’ argument in Section II.C (pp. 11-18) of their 
Memorandum of Law in support of their Motion to Remand (Entry No. 13).  It is repeated here 
almost verbatim (the only changes are to a few typographical errors) for the convenience of the 
Court. 
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“The underlying purpose of Burford abstention is to enable federal courts to avoid needless 

conflict with the administration by a state of its own affairs.” Meredith v. Talbot Cty., Md., 828 F.2d 

228, 231 (4th Cir.1987); 17A Charles Alan Wright, Arthur R. Miller, Edward H. Cooper & Vikram 

David Amar, Federal Practice & Procedure: Jurisdiction § 4244 (3d ed. 2007) (“Needless Conflict 

with States—When Abstention Required”).  Comprehensive guidance regarding when abstention 

under Burford is called for may be found in the Fourth Circuit’s decision in First Penn-Pacific Life 

Ins. Co. v. Evans, 304 F.3d 345, 348 (4th Cir. 2002) (Wilkinson, C.J.): 

A federal court’s exercise of discretion in deciding whether to invoke Burford 
abstention “must reflect principles of federalism and comity.”  Quackenbush v. 
Allstate Ins. Co., 517 U.S. 706, 728 (1996) . . . . These constitutional commitments 
require federal courts to “exercise their discretionary power with proper regard for 
the rightful independence of state governments in carrying out their domestic 
policy.” Burford, 319 U.S. at 318 . . . .  Courts should abstain from deciding cases 
presenting “difficult questions of state law bearing on policy problems of substantial 
public import whose importance transcends the result in the case then at bar,” or 
whose adjudication in a federal forum “would be disruptive of state efforts to 
establish a coherent policy with respect to a matter of substantial public concern.” 
New Orleans Pub. Serv., Inc. v. Council of New Orleans, 491 U.S. 350, 361 (1989) 
(“NOPSI ”) . . . . 
 
The Supreme Court’s decisions “do not provide a formulaic test for determining 
when dismissal under Burford is appropriate.”  Quackenbush, 517 U.S. at 727. 
Nevertheless, the general concern that should inform a federal court’s discretion is 
clear enough: 
  

Ultimately, what is at stake is a federal court’s decision, based on a 
careful consideration of the federal interests in retaining jurisdiction 
over the dispute and the competing concern for the “independence of 
state action,” Burford, 319 U.S. at 334, that the State’s interests are 
paramount and that a dispute would best be adjudicated in a state 
forum.”   Id. at 728. 

 
There can be no doubt that this insurer’s challenge to South Carolina’s authority to approve 

insurance rates and regulate insurance policies within its borders presents “difficult questions of state 

law bearing on policy problems of substantial public import whose importance transcends the result 

in the case then at bar” and the adjudication of which in a federal forum “would be disruptive of state 
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efforts to establish a coherent policy with respect to a matter of substantial public concern.”  NOPSI, 

491 U.S. at 361.  Concern for the independence of state action and South Carolina’s strong interest 

in the regulation of the business of insurance weigh heavily in favor of the conclusion that this 

dispute could be best adjudicated in a state forum.  See First Penn-Pacific Life, 304 F.3d at 348. 

With the passage of the McCarran-Ferguson Act, 15 U.S.C. §§ 1011-1015, in 1945, Congress 

explicitly determined that the regulation of insurance be entrusted to the states.  See Lac D’Amiante 

du Quebec v. American Home Assurance Co., 864 F.2d 1033, 1039 (3d Cir.1988) (“the states have 

assumed the primary role in regulating insurance”).  As in other states, long-term care insurance, and 

the insurance industry in general, are heavily regulated in South Carolina.  Federal review in this 

matter threatens to “frustrate the purpose of the complex administrative system that [South Carolina] 

ha[s] established,” see Quackenbush, 517 U.S. at 725, by unduly disrupting the administration of 

South Carolina’s insurance laws and hampering the State’s development of coherent regulatory 

policy with statewide implications. 

The South Carolina Insurance Law, which created the Department and its Director, to whom 

the General Assembly has delegated its sole authority to regulate the business of insurance in South 

Carolina, makes specific provision for long-term care insurance.  Indeed, an entire chapter of Title 

38 (Insurance) of the South Carolina Code of Laws is devoted to long-term care.  See Long Term 

Care Insurance Act, S.C. Code Ann. §§ 38-72-10 through 38-72-100.  In addition to this legislation, 

the General Assembly in 2019 passed a measure to “require a long-term care insurance provider to 

submit all premium rate schedules to the Department of Insurance and to establish certain procedures 

concerning the premium approval process.”  S.C. Act No. 6 of 2019 (the “Act”).  See also Complaint 

at ¶ 118. 

The Act requires that “[a]ll premium rate schedules for long-term care insurance must be 
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filed with the [D]epartment and are subject to the prior approval of the [D]irector or his designee,” 

and prohibits long-term care insurers from changing “a premium charged to an insured under a 

policy or contract of long-term care insurance until the applicable premium rate is filed with and 

approved by the [D]irector or his designee.” See S.C. Code Ann. § 38-72-75 (2019).  The Act 

provides that the Director or his designee “may disapprove or modify premium rates if he determines 

that the benefits provided are unreasonable in relation to the premiums charged, appear to be 

inadequate, unfairly discriminatory, or excessive in relation to benefits or appear to have 

assumptions that are unreasonable in the aggregate or for each assumption individually.”  Id.   In 

addition to the factors set forth in Chapter 72 of Title 38 of the Code and in regulation, the Director 

or his designee are mandated to “consider the following to the extent appropriate when determining 

whether to disapprove or modify a premium rate filing of an insurer: (a) past and prospective loss 

experience in and outside the State; (b) underwriting practice and judgment; (c) a reasonable margin 

for reserve needs; (d) past and prospective expenses, both countrywide and those specifically 

applicable to the State; (e) prior approved rate changes; and (f) any other relevant factors necessary 

including the factors set forth in the regulation.”  Id.  The Act also provides for appeal of any adverse 

“decision or determination of disapproval before the Administrative Law Court as provided by law.” 

 Id. 

The Director or his designee “may hold a public hearing or solicit public comments as a part 

of the process to review long-term care insurance rate filings received by the [D]irector or his 

designee,” and “shall provide all individuals present at a public hearing held pursuant to this section 

an opportunity to offer testimony or written comments.”  Id.   Each premium rate filing and any 

supporting information filed and subject to disclosure “must be open to public inspection after the 

filing becomes effective.”  Id.  Moreover, if the Director or his designee holds a public hearing or 
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solicits public comments on a premium rate filing, he “may open to public inspection some or all 

portions of the filing that are subject to disclosure as a part of the public hearing or solicitation of 

public comments.”  Id.  “Each decision of the [D]irector or his designee about long-term care 

insurance premium rates . . . is subject to judicial review in accordance with Section 38-3-210” of 

the South Carolina Code.  In addition to these statutes, the Department has promulgated and the 

General Assembly has approved regulations governing long-term care insurance, which are codified 

at S.C. Code Regs. § 69-44.  These regulations provide for, among other things, actuarial review of 

proposed rates.  Id.  See also S.C. Code Ann. § 38-61-20 (approval of forms by Director). 

Nor does the State’s commitment to protect its senior citizens with respect to long-term care 

end there.  With S.C. Act No. 261 of 2018, the legislature created the South Carolina Department on 

Aging supported by an Advisory Council on Aging consisting of members appointed by the 

Governor.  S.C. Code Ann. § 43-21-130 (2018) provides for a Long-Term Care Council, which is to 

include one representative each of long-term care providers, long term care consumers, and “persons 

in the insurance industry developing or marketing a long-term care product.”  In short, the State’s 

General Assembly has provided a detailed, comprehensive and thorough system for the open, 

transparent regulation of long-term care insurance that policyholders can not only observe but in 

which they may actively participate.  And it is this very system that Defendants wish to circumvent 

so that they may exercise unfettered power to impose drastic rate increases and complex benefit 

changes on those who number among South Carolina’s most vulnerable citizens.  See generally Am. 

Plan of Rehab. at 102-104; Complaint at ¶¶ 64-85, 122-126. 

As a condition to obtaining a certificate of authority to do business in South Carolina, the 

insurer agreed to conduct its business in compliance with South Carolina’s insurance laws, including 

those described above.  Its claim that it is no longer bound by those laws presents a novel question 
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regarding the proper interpretation and application of these laws.  If ever there were an esoteric 

question of state law, it would be whether an insurer in rehabilitation can unilaterally impose new 

rates or benefits without filing them with the State’s insurance regulator and obtaining his approval.  

This question also directly impacts the State’s extensive regulatory scheme governing the business of 

insurance, an area of strong public interest which has traditionally been left to the states.  Thus, 

significant questions of public policy are inextricably involved in any consideration of the 

underlying legal issues. 

That these matters have yet to be addressed by the courts of South Carolina should alone be 

sufficient to persuade a federal court to stay its hand lest it bring about needless conflict with the 

administration by the State of South Carolina of its own affairs.  See Kelly Servs., Inc. v. Johnson, 

542 F.2d 31, 32-33 (7th Cir. 1976) (abstention appropriate where issues touching matters of 

traditional state concern have not been subject to state scrutiny). Initial consideration of state law 

questions of first impression and formulation of policy is clearly best left to state administrative and 

judicial entities.  Marks v. Snedeker, 612 F. Supp. 1158, 1161 (D.N.J. 1985).  No federal district 

court can reasonably be expected to divine how the South Carolina courts would decide this question 

of first impression.   

In addition, by its nature, regulatory approval of insurance premiums by each individual state 

entails consideration of local interests.  (Complaint 91-95.)  It should go without saying that the 

same rate increase will impact the citizens of one state differently than citizens of another due to 

variances in local conditions.  Where, as here, the matter presented to the federal court involves state 

regulatory efforts affecting local interests, abstention is particularly appropriate.  See, e.g., Alabama 

Public Service Commission v. Southern Railway Co., 341 U.S. 341, 347 (1951) (abstention proper 

since the state had established a special state-wide review process to resolve the “essentially local 

3:21-cv-00097-MGL     Date Filed 02/16/21    Entry Number 14     Page 25 of 32



 

Page 26 of 32 
 

problem”).  South Carolina’s efforts involving a quintessentially local matter could easily be 

frustrated by federal intervention.  

An erroneous decision regarding the review and approval of insurance premium rates and 

policy provisions would have a severely disruptive impact in an area of state sovereignty, i.e., the 

regulation of the business of insurance.  E.g., Smith v. Metropolitan Property and Liability Ins. Co., 

629 F.2d 757, 759,761 (2d Cir. 1980) (judicial revision of the terms upon which policies are issued 

may produce extensive repercussions throughout the insurance industry of the state.)  Any issue 

arising out of the filing and approval of the insurer’s premium rates and conduct in the South 

Carolina insurance marketplace can and should be resolved by the South Carolina administrative law 

courts and state judicial courts specifically charged with providing complete and expeditious review 

of Department decisions.  E.g., Liberty Mut. Ins. Co. v. Hurlbut, 585 F.3d 639, 651 (2d. Cir. 2009) 

(issues should be resolved by state administrators and courts to avoid disruption of a carefully 

established state system with inconsistent and conflicting federal and state results). 

Moreover, the state in its sovereign capacity is involved here as a party, and both the 

Department’s technical expertise and the South Carolina courts’ jurisdiction over the Department 

and matters of state law are implicated.  E.g., Onondaga Landfill Systems, Inc. v. Williams, 624 F. 

Supp. 25, 30 (N.D.N.Y. 1985) (Burford abstention appropriate where state is a party in its sovereign 

capacity and state court’s jurisdiction are implicated).  The concern for friction between the federal 

courts and the State is particularly strong under these circumstances.  See Burford, 319 U.S. at 332 

(abstention necessary to avoid “needless friction” with state policies).  Considerations of federalism 

and comity dictate that this court abstain to avoid interfering in the state’s complex insurance 

regulatory scheme. 

The Department stands in much the same position as the Railroad Commission in Burford.  
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Just as the Railroad Commission regulated the oil and gas industry, the Department is charged by the 

General Assembly with regulating and protecting the public and private interests involved in the 

insurance industry.  Cf.  Meicler v. Aetna Cas. & Sur. Co., 372 F. Supp. 509, 515 (S.D. Tex.1974) 

(“State Board of Insurance stands in much the same position as the Railroad Commission” in 

Burford).  Thus, consistent with Burford, it is appropriate for this Court to abstain in order to avoid 

needless conflict and unnecessary friction with the State of South Carolina over the administration of 

long-term care insurance policies in that State.  See Burford, 319 U.S. at 334 (“Delay, 

misunderstanding of local law, and needless federal conflict with the state policy, are the inevitable 

product of this double system of review.”)  

All of this counsels respect for the proceedings that were initiated in the Court of Common 

Pleas and the return of them to that court.  See First Penn-Pacific Life, 304 F.3d at 351.  Whatever 

federal interest that might be served by retaining jurisdiction over this dispute is outweighed by the 

necessity of the “independence of state action” with respect to the regulation of insurers doing 

business in the South Carolina, a matter of “paramount” concern to that State, and the dispute 

“would best be adjudicated in a state forum.”  Id. at 348.9 

2. The court should abstain from exercising its jurisdiction under the Declaratory 
Judgment Act because an ongoing proceeding in state court overlaps with this 
action. 

 
9 Abstention is not unusual in cases involving state regulation of insurance.  E.g., Liberty Mutual Ins. 
Co., 585 F.3d at 650 (challenge to procedural changes in workers’ compensation insurance law 
affecting benefit awards and settlements); Chiropractic America v. Lavecchia, 180 F.3d 99 (3d Cir. 
1999) (challenge to certain regulations of New Jersey’s comprehensive no-fault automobile 
insurance law automobile insurance rate regulation); Smith v. Metropolitan Property and Liability 
Ins. Co., 629 F.2d 757 (2d Cir. 1980) (declaration of validity under state law of automobile insurance 
policy uninsured motorist clause); Aims Enterprises, Inc. v. Muir, 609 F. Supp. 257 (M.D. Pa. 1985) 
(dispute between two states’ insurance commissioners involving insolvent insurer); Marks, 612 F. 
Supp. at 1161 (challenge to automobile insurance surcharge law); Mathias v. Lennon, 474 F. Supp. 
949 (S.D.N.Y. 1979) (dispute between director of insurance in one state and rehabilitator of insurer 
in another state); Meicler, 372 F. Supp. at 515 (abstention in class action against automobile insurers 
due to very legitimate and substantial state interest in liability insurance and driving safety). 
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Because this action seeks declaratory relief, the court has additional reason to exercise its 

discretion to abstain from exercising jurisdiction.   Just as courts may abstain from exercising 

jurisdiction under certain circumstances that may intrude on the prerogative of state courts and to 

avoid duplicative litigation and interference with state-court proceedings, courts in declaratory 

judgment actions must consider whether “federalism, efficiency, and comity” counsel against 

exercising jurisdiction when an ongoing proceeding in state court overlaps with the federal case.  

Trustgard Ins. Co. v. Collins, 942 F.3d 195 (4th Cir. 2019) (quoting Penn-Am. Ins. Co. v. Coffey, 368 

F.3d 409, 412 (4th Cir. 2004)). Indeed, “district courts have great latitude in determining whether to 

assert jurisdiction over declaratory judgment actions.” United Capitol Ins. Co. v. Kapiloff, 155 F.3d 

488 (4th Cir. 1998).  In deciding whether or not to refrain from exercising jurisdiction over a 

declaratory judgment action when there is a related proceeding underway in state court, a district 

court should determine whether the controversy “’can better be settled in the proceeding pending in 

the state court.’”  Bi-Lo, LLC v. National Union Fire Ins. Co. of Pittsburgh, 2014 WL 12605522, at 

*8 (D.S.C. 2014) (quoting Wilton v. Seven Falls Co., 515 U.S. 277, 282 (1995)). 

The Fourth Circuit has directed district courts in such situations to consider “(1) whether the 

state has a strong interest in having the issues decided in its courts; (2) whether the state courts could 

resolve the issues more efficiently than the federal courts; (3) whether the presence of ‘overlapping 

issues of fact or law’ might create unnecessary ‘entanglement’ between the state and federal courts; 

and (4) whether the federal action is mere ‘procedural fencing,’ in the sense that the action is merely 

the product of forum-shopping.”  Id. (citing Kapiloff, 155 F.3d at 493–94). 

Regarding whether the state has a strong interest in resolving the issues in state court and 

whether state court resolution would be more efficient, the Complaint in this action is of course the 

same pleading filed in the Court of Common Pleas.  The whole purpose of this action, brought by the 
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State, is to settle legal rights, duties and relationships under South Carolina law.  It seeks to do so to 

avert a violation or disturbance of those rights and relationships, specifically with respect to South 

Carolina policyholders, whose interests the State has both the right and obligation to protect.  The 

issues in this matter are issues of South Carolina state law, which a state judge is uniquely qualified 

to rule upon.  In fact, the Court of Common Pleas for Richland County, because of its location in 

Columbia, is quite accustomed to hearing disputes involving agencies of the State, including the 

Department, and other matters arising out of or related to State administrative proceedings.  

Together, these considerations establish that the State has a substantial interest in resolving the issues 

in its courts and that it would be more efficient for those courts, which are accustomed to addressing 

both South Carolina law in general and the law of insurance in that State, to do so.  As to the third 

factor, the issues are more than intertwined, they are identical, and removal of a state court action to 

a federal court could hardly entangle one more in the operations of the other.  The fourth and final 

factor, forum shopping, also weighs toward abstention, in that the removing party appears to have 

moved the action to federal court in an attempt to use procedural tactics to extinguish a state court 

action brought under state law to protect important state interests.  Little else could explain 

Defendants’ motion to dismiss the action based on the Court’s lack of subject matter jurisdiction on 

the heels of their having removed it. For the reasons set forth above, this Court has the discretion to 

abstain and remand the matter to the Court of Common Pleas. 

3. The Court should abstain under Colorado River because there is a substantially 
similar lawsuit pending in state court. 

Should the Court determine that neither Burford abstention nor an exercise of its discretion 

under the Declaratory Judgment Act is appropriate, Plaintiffs would respectfully ask it to consider 

abstention pursuant to Colorado River Water Conservation Dist. v. U. S., 424 U.S. 800 (1976).  

Under Colorado River, a district court may exercise its discretion to stay or dismiss a suit in 
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exceptional and limited circumstances where there is a substantially similar lawsuit pending in state 

court.  Id.  Here, Plaintiff would ask that the Court remand the action, as the “substantially similar” 

lawsuit (indeed, the very same lawsuit) was pending in state court. Colorado River abstention may 

be used in the interest of “wise judicial administration” when concurrent state and federal suits are 

parallel.  Id. at 817.  The removed state court action is more than parallel, it is the identical action 

involving identical parties and state law claims.   Accordingly, the Court may abstain under 

Colorado River with the requisite expectation that the state court litigation can resolve the 

controversy.  See id. at 820. 

A district court considering Colorado River should assess a number of factors, no one of 

which is controlling -- abstention is warranted when these factors, taken together, constitute 

“exceptional circumstances.”  Id. at 818-820.  The district court is required to make a “carefully 

considered judgment taking into account both the obligation to exercise jurisdiction and the 

combination of factors counselling against that exercise.”  Id. at 819-820.  Among the factors to be 

considered are the inconvenience of the federal forum, the desirability of avoiding piecemeal 

litigation in the interest of judicial economy, the order in which the state and federal courts obtained 

jurisdiction, and whether federal or state law controls the litigation.  Id.  Here, appearing in state 

court in Columbia, South Carolina is no less convenient for any party than appearing in a federal 

court a few blocks away; however, judicial economy would be served by not wasting federal 

resources on a state lawsuit for declaratory and injunctive relief brought exclusively under state law 

involving a subject matter traditionally left to the states.  At this early juncture, the state court action 

could easily be remanded to its place of origin no worse for wear, before a significant investment of 

the time or resources of the district court.  See id. at 820.  (“We also find significant . . . the apparent 

absence of any proceedings in the [federal case], other than the filing of the complaint, prior to the 
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motion to dismiss.”)  Taken as a whole, the circumstances warrant an exception to the exercise of 

jurisdiction and remand to the Court of Common Pleas. 

4. The Court should remand the case to state circuit court. 

Of the five parties to this action, literally no one has argued that it should remain in the 

federal district court, and all five have urged the Court to abstain.  The only difference is that they 

disagree on the court in which the claims should be heard.  However, “unless there is some 

ambiguity in the language of a statute, a court's analysis must end with the statute's plain language.” 

Hillman v. I.R.S., 263 F.3d 338, 342 (4th Cir. 2001) (citing Caminetti v. United States, 242 U.S. 470, 

485 (1917)) (the “Plain Meaning Rule”); see also In re Sunterra Corp., 361 F.3d 257, 265(4th Cir. 

2004).  Thus, in interpreting the word “remand” in 28 U.S.C. § 1447(c), the Court should apply its 

plain and ordinary meaning. Matson v. Alarcon, 651 F.3d 404, 408 (4th Cir. 2011).  According to 

Black’s Law Dictionary (11th ed. 2019), “remand” is the “act or an instance of sending something 

(such as a case, claim, or person) back for further action.”  Similarly, Merriam-Webster.com defines 

“remand” as “to order back: such as a: to send back (a case) to another court or agency for further 

action” and as a noun, “law: the act of remanding something or someone or the state of being 

remanded: an order to return or send back someone or something a: the return of a case to another 

court or agency for further action.”  Applying the plain meaning of “remand,” the intent of 28 U.S.C. 

§ 1447(c) then is for the district court to return the matter to the court from whence it came.  The 

instant action should be remanded to the state circuit court. 

III. CONCLUSION 

For the foregoing reasons, Defendants’ Motion to Dismiss should be denied and the matter 

remanded to the Court of Common Pleas for Richland County, South Carolina for further 

proceedings according to the laws of that State. 
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Respectfully submitted, 

February 16, 2021     s/ Geoffrey R. Bonham 
       Associate General Counsel 

      Fed. ID # 5279 
 

S.C. Department of Insurance 
P.O. Box 100105 
Columbia SC 29202-3105 
 
Capitol Center 
1201 Main Street, Suite 1000 
Columbia SC 29201 
 
Email: gbonham@doi.sc.gov 
Telephone: 803-737-6200 
Fax: 803-737-6229 
 

      Attorney for Plaintiffs 
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To:   Eric Cioppa, NAIC President and Superintendent of the Maine Bureau of 

Insurance 
 

Raymond G. Farmer, NAIC President-Elect and Director of the South Carolina 
Department of Insurance 
 
David Altmaier, NAIC Vice President and Commissioner of the Florida Office of 
Insurance Regulation and Financial Services 
 
Dean Cameron, NAIC Secretary-Treasurer and Director of the Idaho Department 
of Insurance 
 
Scott A. White, Chair of the NAIC EX Task Force on Long Term Care and 
Virginia Commissioner of Insurance 
 
Michael Conway, Vice Chair of the NAIC EX Task Force on Long Term Care 
and Commissioner of the Colorado Division of Insurance 
 

From:   Jessica Altman, Pennsylvania Insurance Commissioner 
 
Date:   August 30, 2019 
 
Re:   Senior Health Insurance Plan of Pennsylvania (SHIP) 
 
I. INTRODUCTION 
 
 Senior Health Insurance Company of Pennsylvania (“SHIP” or “Company”) is a 
Pennsylvania domiciled stock limited life insurance company with its principal place of business 
in Carmel, Indiana.  SHIP was established to run off a closed block of long-term care (“LTC”) 
insurance.  Its LTC business consists of defined benefit accident and health insurance policies 
covering long-term care services, including confinement to nursing and assisted living facilities, 
as well as home health care, marketed nationwide by SHIP and its predecessors since 1975.  It is 
currently licensed in every state other than Connecticut, New York, Rhode Island, and Vermont, 
though some of these licenses have been restricted or suspended.  It has not written any new 
business since 2003. 
 
 SHIP’s business consists almost entirely of LTC insurance that has been in force for a 
long time and has the characteristics often described in the industry as typical of “legacy blocks.”  
In the main, these characteristics include the contractual promise of substantial benefits to those 
who go “on-claim,” for which historical premium rates turn out to have been very inadequate.  
At this juncture, a fraction of the original long-term care business remains in force, no new 
business having been written for more than a decade and a half.  The aggregate premium 
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generated by the remaining business, when combined with the Company’s remaining assets, fall 
far short of what is needed to fund the liabilities expected to arise from the remaining policies in 
force. SHIP will not have enough money to pay for all the benefits expected to be owed to its 
remaining policyholders largely because it has historically not required its policyholders to pay 
enough premium for the LTC coverages it sold to them.  Stated more precisely the fundamental 
challenge SHIP faces is that the projected cost of delivering contractual benefits expected to be 
due on the approximately 52,000 LTC policies that remain in force exceeds the funds expected to 
be available to pay for those benefits and associated costs by several hundred million dollars.  
 
II. CURRENT CONDITION 
 

A. BUSINESS IN FORCE 
 
 Of 647,000 LTC policies sold since the Company’s start in this business 45 years ago, 
only about 52,000 remain in force, with only 28,000 of those paying premium.  The rest have 
either terminated or been converted to non-forfeiture option (NFO) policies, offering very 
limited benefits but requiring no premium payments, or are on premium waiver for one of 
several reasons.  Typical of such “legacy” LTC blocks, most or all of SHIP’s policies have been 
materially underpriced.  Very significantly, since 619,000 of the underpriced policies have 
already lapsed or stopped paying premium, that lost revenue can never be recovered.  Premiums 
can never be increased for 95% of the policies SHIP issued.  The average age of SHIP’s 
policyholders is 86 and the average age of the 6,000 or so on claim is 89.  The largest numbers of 
policies in force (by state of residence) are: 
  
    Texas  12% 6,285, 

Florida  11% 5,649, 
Pennsylvania 10% 5,135, 
California 8% 4,228, and 
Illinois  5% 2,423  

 
B. FINANCIALS  

 
 The Company had reported surplus of $12,649,166 as of December 31, 2017.  After we 
initiated additional oversight and appointed a confidential supervisor, the financials were 
“scrubbed” and more accurately reported, resulting in a deficit of ($466,872,971) as of December 
31, 2018.  This amount has deteriorated approximately $15 million per quarter this year to 
($481,270,628) as of March 31 and ($496,240,038) as of June 30 of this year. 
 
 If the Company removes from its projections future rate increases and downgrades 
expected after this year - unlikely to be realized because the Company will be in receivership - 
the deficit gets closer to $650 million. Correcting actuarial assumptions such as claim 
development and morbidity improvement, which our consulting actuaries think are too 
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optimistic, takes this number to at least ($800 million).  We are basing our analyses and 
development of a rehabilitation strategy on an assumed deficit of $813 million.  That could go up 
or down depending on factors like changes in interest rates, policyholder elections, and pending 
disputes and litigation.  Overall, we think this number is a reasonable worst-case scenario. 
 
 As these numbers demonstrate, SHIP is in deep financial difficulty and we do not have 
the confidence that the current management team can reverse this course.  We have asked for, 
and received, the trustees’ and directors’ consent to rehabilitation and plan to file with 
Pennsylvania’s Commonwealth Court to pursue rehabilitation next month.  The details of our 
rehabilitation plans are further outlined below. 
 
III. HISTORY 
 
 Let me provide a short historical note for context. 
 

A. HISTORY 
 
 SHIP began life in 1887 as the Home Beneficial Society, domiciled in Pennsylvania.  In 
1964 it reincorporated as a stock limited life company and changed from its name at the time, 
Signal Life Insurance Company, to American Travelers Life Insurance Company.  It was under 
that name that in the 1970s it began selling LTC policies.  In the mid-1990s it was acquired by 
Conseco, which acquired Transport Life Insurance Company, and then renamed itself Conseco 
Senior Health Insurance Company.  As noted, it ceased writing new business in 2003.  With 
consent of the Pennsylvania Insurance Department, in 2008 it was renamed Senior Health 
Insurance Company of Pennsylvania and conveyed to a newly-formed Senior Health Care 
Oversight Trust (the Trust) consisting of four former insurance commissioners and an actuary.  
The Trust was charged with overseeing SHIP’s runoff for the protection of policyholders.  
Conseco added about $115 million to its capital and surplus as part of this transaction. 
 
 In 2012, management, with the Trustees’ consent, formed Fuzion Analytics, Inc., as a 
sister company domiciled in Delaware and owned by the Trust.  Fuzion was to provide services 
to the LTC industry in the hope of generating additional revenue for the benefit of SHIP’s 
policyholders.  Over time, all of SHIP’s infrastructure - employees included - was transferred to 
Fuzion, which then administered SHIP’s business under an Administrative Services Agreement.  
Most of the claims and related functions had historically been performed by LTCG under a 
separate agreement, continuing through today.  Fuzion’s performance has been disappointing and 
the promise of additional revenue from provision of services to the industry has not come to 
fruition.  In anticipation of rehabilitation, the Trustees have now conveyed Fuzion back to SHIP 
so that it is now SHIP’s wholly owned subsidiary, greatly facilitating rehabilitation. 
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B. HOW IT GOT HERE 
 
 As is true of many of these LTC legacy blocks, the story of SHIP is one of massive sales 
of very generous policies at very favorable prices for too many years.  By the time management 
acknowledged that claims costs were going to far outstrip available assets and revenues, far too 
many badly underpriced policies had already come and gone, leaving behind a historical 
underpricing hole.  By the time it stopped selling new business in 2003, SHIP had 231,000 
policies in force.  Five years later, when it was conveyed to the trust, this number was down to 
152,000.  Currently, it’s about 52,000 of which 28,000 are paying premium.  In an unfortunate 
sense, these lapses and terminations are also foregone opportunities to correct underpricing. 
 
 SHIP, like its brethren in this segment of the industry, has also suffered from 
unanticipated increases in claim costs and duration, unexpected policy persistency, and declines 
in investment yields due to disruptions in the broader capital markets.  Although I will not 
discuss them here, management also made some infelicitous decisions that have been costly for 
the Company. 
 

C. UNDERPRICING 
 
 I would like to add some observations about underpricing.  As you know, I am deeply 
involved in the NAIC’s efforts to address the very significant challenges faced and raised by the 
LTC industry.  Undoubtedly, paramount among them is the historical underpricing of many, if 
not most, of these policies.  It is not my intent in this letter to offer normative comments or 
prescriptive solutions for the industry.  But I will report certain observations that have helped me 
put things in context. 
 
 In my observation, there are two things that are undoubtedly true about the price of LTC 
policies: first, policyholders have been underpaying, often significantly underpaying, for the 
value of their policies over time. And second, that fact is neither the fault nor the responsibility 
of the policyholders. The reality is that these policyholders have paid every penny they were ever 
asked to pay.  They had no role in rate-setting or underwriting, and the remaining policyholders 
have either paid every rate increase that has come along or made difficult decisions about 
maintaining the value of their policy to avoid doing so.   
 
 But regardless of that, it is undeniable that many of these policyholders, now many years 
down the road, are paying one dollar for three, four or five dollars’ worth of coverage.  
Sometimes for even much more than that.  Clearly, this is an unsustainable model.  No matter 
how altruistic we might be, ensuring adequate revenue so that assets can meet or exceed 
liabilities is a fundamental necessity for the survival of these LTC blocks. There are no easy 
answers here: while there are some efficiencies that can be found through improved 
administration and governance, the bulk of the solution lies in either increasing assets through 
raising additional premium revenue or reducing liabilities through policyholder selection of 
reduced benefit options. There is no easy path forward here. 
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 That being said, pursuing rehabilitation allows us to provide policyholders with 
something they otherwise might not be given: choices. As dire the situation and as painful the 
decisions, after significant analysis and deliberation, I believe that the rehabilitation plan outlined 
below is the best path forward for policyholders largely because we are providing that choice. 
 
 
IV. THE PLAN 

 
Let me turn now to our rehabilitation plan.  I will first summarize its key elements and 

then address our expected time line. 
 

A. PLAN SUMMARY 
 
 My team is largely done developing the basic structure of a plan for the rehabilitation of 
SHIP.  While I will not delve into details here, I would like you to know fundamentally how we 
propose to proceed.  The plan will have two major rehabilitative stages, Phase One and Phase 
Two.  In each of these stages, we will raise premium rates for policies in force across the board 
but give policyholders options as alternatives to the rate increases.   
 
 In Phase One, premium rates will be raised to “if knew” levels, being the rate that if 
charged from inception would have produced the greater of the initial target loss ratio or the 
minimum loss ratio applicable to the policy form.  This approach compensates for variances in 
underpricing.  Policyholders whose policies were issued in states that have approved more rate 
increases will face lower premium increases (or benefit reductions) in the plan than those whose 
issue-state has not done so.  And, at the end of the premium adjustment, policyholders with the 
same policy in one state will pay the same amount as a policyholder with the same policy in 
another state. We intend to seek these increases and have them approved nationwide through 
approval by Pennsylvania’s court of jurisdiction rather than individual state approvals, as is 
appropriate in the case of a rehabilitation. 
 

In Phase Two, which will follow significant evaluation of the choices made by 
policyholders in Phase One and their impact, the rates will be raised to self-sustaining levels, 
being the rate at which the present value of expected premiums plus assets allocated to the policy 
(on an accumulated premium basis) equal or exceed the present value of future benefit and 
expenses.  Although we expect that most, if not all, policyholders will be asked to pay higher 
rates or reduce policy benefits in Phase One, many policyholders will not be subject to rate 
increases or modifications in Phase Two. Again, this second approach takes into account historic 
variances in rate increases.  Both approaches also take into account variances among policies, 
those most underpriced facing the greater burdens under the plan. 
 
 In general, policyholders will have four options: (1) pay the new higher rate and keep 
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their existing benefits, (2) keep their current premiums but have their benefits reduced to a level 
corresponding to their current premium, (3) have their policy endorsed to terms we designed as a 
Basic Policy, which is targeted to provide benefits in line with guarantee association limits and 
expected to have premiums be somewhere between options 1 and 2, or (4) convert their policy to 
a Non-forfeiture Option under which no more premium will be due but benefits will be limited to 
premiums paid by the policyholder less benefits paid to the policyholder since inception. 
 
 Special rules will apply to policyholders on claim or on premium waiver, but they will 
also be expected to pay more in premium or reduce their policy benefits.  All policyholders will 
have at least one option that will preserve their benefits at or above applicable guaranty 
association limits unless they are already below that.  Mostly this will be done by adjusting the 
length of the applicable benefit period.  Only policies with calculated policy values (the product 
of a policy’s Maximum Daily Benefit times its Maximum Benefit Period) that are above 
guaranty association-limits and not self-sustaining will be modified in Phase Two of the plan. 
 
 The plan is designed to fully eliminate the Company’s deficit, but the extent to which it 
does so will depend in part on the magnitude of premium rate increases or benefit reductions 
implemented in Phase One.  If the required modifications are too severe, we may elect to proceed 
differently in Phase Two.  We anticipate that Phase One may reduce as much as half of the 
deficit, perhaps more, depending on selections made by policyholders.  Although we do not 
anticipate this will come to pass, the plan also includes a Phase Three in which money is returned 
to policyholders in the unlikely event that the plan produces a surplus. 
 
 This is obviously a brief description of a complicated plan.  We have endeavored to make 
it as straightforward as possible for policyholders and to maximize their ability to choose options 
best suited for them.  We have no illusion about the fact that the ability of the plan to rehabilitate 
the Company, even in substantial part, depends on placing additional burdens on policyholders.  
We believe that this is not inappropriate given the degree to which their policies are currently 
underpriced and that this plan maximizes the ability of policyholders to make choices where 
other paths forward would choose for them.   
 

B. TIMELINE 
 
 We anticipate filing an application with the Pennsylvania Commonwealth Court within 
the next two or three weeks seeking to have SHIP placed in rehabilitation.  In that application we 
will ask that the court establish a deadline for our filing of a rehabilitation plan.  We expect that 
deadline to be before year-end.  The court may elect to hold a hearing on our rehabilitation 
application even though the Trustees and Directors have consented to this step.  In that event, the 
hearing would probably occur four to six weeks after the application is filed.  We would expect 
the application to be approved shortly after the hearing.  That hearing will only address whether 
the Company should be placed in rehabilitation, not the elements of the plan.  A hearing on the 
plan would be set sometime after it is filed and distributed to policyholders and interested parties 
and they have had an opportunity to file comments and objections.  All told, we are hopeful to 
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have the plan approved sometime in the first or second quarter of next year.   
 
 We are tentatively targeting a plan commencement day around July 1, 2020. Phase One is 
expected to take about six months to implement and we will give it another year or so to produce 
results.  We will then evaluate the Company’s resulting condition and determine whether and 
how to proceed with Phase Two. 
 

CONCLUSION 
 

 SHIP’s financial condition is dire.  We have devoted substantial time and resources to 
developing as accurate as possible a picture of its true condition and have much more confidence 
in the results summarized in this letter than in earlier financial reports.  We have considered 
several very different structures for a rehabilitation plan and landed on the one I think is best 
suited for SHIP’s circumstances.  Fundamentally, any plan would have to increase revenue, 
reduce liabilities or both.  The structure I describe here balances that approach with regard to its 
impact on policyholders and maximizes policyholder choice.  To be sure, we considered 
carefully whether proceeding this way is preferable to outright liquidation.  In that analysis, the 
welfare of our policyholders has been the key criterion. On balance, we believe that 
rehabilitation, and this plan, offer policyholders a potentially much better outcome.  Of course, 
we understand that adverse developments may compel us to consider liquidation again in the 
future.  But this approach will not impair our ability to do that and, more importantly, is not 
expected to put policyholders in a position inferior to that produced by an immediate liquidation. 
 
 My team and I are grateful for your consideration of our efforts and stand ready to answer 
questions or provide additional information as requested. 
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Office of the Insurance Commissioner 
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October 8, 2020 
 
 
 
Jim L. Ridling, Commissioner, Alabama Department of Insurance 
James J. Donelon, Commissioner, Louisiana Department of Insurance 
John F. King, Commissioner, Georgia Office of Insurance and Safety Fire Commissioner 
Mike Chaney, Commissioner, Mississippi Insurance Department 
Stephen W. Robertson, Commissioner, Indiana Department of Insurance  
Christopher Nicolopoulos, Commissioner, New Hampshire Insurance Department 
Mike Causey, Commissioner, North Carolina Department of Insurance 
Raymond G. Farmer, Director, South Carolina Department of Insurance 
Tynesia Dorsey, Interim Director, Ohio Department of Insurance 
James A. Dodrill, Commissioner, West Virginia Offices of the Insurance Commissioner 

 
RE:  Rehabilitation of Senior Health Insurance Company of Pennsylvania (“SHIP”) 
 
Dear Fellow Commissioners, Director and Interim Director: 
  
Following my letter of September 3, we were able to join a call scheduled on your behalf on September 
30.  We appreciated the opportunity to have that discussion and I was sorry that many of you were 
unable to attend.  I emphasized again that careful analysis preceded my conclusion that SHIP 
policyholders around the country would fare better under the proposed rehabilitation plan than in 
liquidation, and reiterated my willingness to consider ideas that could mitigate some of the concerns 
expressed in your initial letter to me.   
 
We were told by some staff of your departments about the concern (also summarized in your letter of 
September 1) about having the Pennsylvania Commonwealth court set premium rates without the 
approval of the issue states’ regulators.  Although no one suggested an alternate course (other than 
liquidation) we did describe a couple of alternatives we had considered but not included in the Plan.  I 
describe these alternatives here so that you are aware of them. I have not thus far included either in 
the Plan and I am not now advocating for either, although we would be glad to explore one or both 
with you if you thought that would be helpful and are considering what, if anything, to include related 
these options in a revised plan we intend to submit later this month. 
 
One approach we had thought about to address the rate approval issue, was the possibility of offering 
the holders of policies issued in states that object to that element of our plan (“objecting states”) only 
options that do not entail rate increases.  This approach (to which we refer as the “limited option 
approach”) avoids the issue of having the Court set rates for those policies.  We do not favor this 
approach because we think it is materially inferior for affected policyholders than having available all 
of the options contained in the Plan. 
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The other alternative we had considered and described during our call was what we call the “state opt-
out” approach.  This alternative would enable objecting states to “opt-out” of the Plan on behalf of all 
policies issued in those states.  We would then request from objecting states the rate increases 
required to achieve if knew premiums for policies issued in those states.  As to policyholders whose 
premium would, after approved increases, be at or above the if knew level no additional changes 
would be necessary.  However, for policyholders whose premiums remained below the if knew level 
after rate increases approved by the issue state, the policy benefits would be reduced to what the 
resulting premium could fund on an if knew basis.  This would be necessary to avoid having other 
policyholders subsidize those policies.  We are not fans of this approach either because it may deprive 
some policyholders of the ability to pay the premium required to preserve the benefits for which they 
have been paying for years, perhaps even decades. 
 
These are just general descriptions of approaches for which details remain to be resolved, but these 
summaries should suffice to give you an idea of other paths we had considered.   The only virtue of 
these approaches is that they may enable the Plan to proceed with due recognition of your rate-
approval concerns without forcing SHIP into liquidation.   As is true of most of what we are facing with 
SHIP, none of these are perfect answers.  We continue in our quest of the least undesirable of an array 
of disappointing options. 
 
I would be pleased to explore these ideas in more detail. As mentioned, I do intend to submit a revised 
plan to the court within the next couple of weeks and, while I expect our conversations to continue 
beyond that point, will need to decide what, if anything, I will include in the revised plan relative to 
these points. So, if you have immediate thoughts or other alternatives you would like me to consider 
prior to that filing, I ask that you share those with me within the next week.   
 
Thank you for your candor on these matters, and I hope our discussions continue to be productive as 
we all look to act in the best interest of the policyholders of SHIP. 
 
Cordially, 
 
 
 
Jessica K. Altman 
Pennsylvania Insurance Commissioner 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
 
IN RE: Senior Health Insurance 
Company of Pennsylvania 
In Rehabilitation 

: 
: 
: 
 

 
 
No. 1 SHP 2020 
 

  
SECOND CASE MANAGEMENT ORDER  

 
AND NOW, this __ day of ________, 2021 upon consideration of the 

Application for Approval of a Second Case Management Order (“Application”) 

filed by Jessica K. Altman, Rehabilitator of Senior Health Insurance Company of 

Pennsylvania (“SHIP”), pursuant to Article V of the Insurance Department Act of 

19211 (“Act”), the Court finds as follows: 

1. On January 29, 2020, this Court entered an Order (“Rehabilitation 

Order”) placing SHIP in rehabilitation and appointing the Rehabilitator, in 

accordance with the provisions of Article V of The Insurance Department Act of 

1921, Act of May 17, 1921, P.L. 789, as amended, 40 P.S. §§ 221.21-221.63; 

2. On April 22, 2020, the Rehabilitator filed a complete proposed Plan of 

Rehabilitation (the “April 22 Plan”) and, following a period for comments and 

objections, on October 21, 2020, the Rehabilitator filed an Amended Rehabilitation 

Plan (“Amended Plan”);  

 

                                                 
1 Act of May 17, 1921, P.L. 789, as amended, 40 P.S. §§ 221.1-221.63. 
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3. The following parties have intervened in this matter for limited 

purposes: 

a. Primerica Life Insurance Company (“Primerica”)2;  

b. The National Organization of Life and Health 

Insurance Guaranty Associations (“NOLHGA”);  

c. The Maine Superintendent of Insurance, the 

Massachusetts Commissioner of Insurance, and the Washington 

Insurance Commissioner (the “State Insurance Regulators”);  

d. ACSIA Long Term Care, Inc., Global Commission 

Funding LLC, LifeCare Health Insurance Plans, Inc., Senior 

Commission Funding LLC, Senior Health Care Insurance 

Services, Ltd., LLP, and United Insurance group Agency, Inc. 

(“Agents and Brokers”);  

e. Anthem, Inc., Health Care Service Corporation, 

Horizon Healthcare Services, Inc., and United HealthCare 

Insurance Company (the “Health Insurers”); and  

f. Policyholders Georgianna I. Parisi and James 

Lapinski. 

 

                                                 
2 Transamerica Life Insurance Company (“Transamerica”) intervened as well, but 
later withdrew from the matter and is no longer a party to this case. 
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4. Certain of the intervening parties timely filed witness and exhibit lists 

in anticipation of the plan hearing: 

a.  NOLHGA intends to offer NOLHGA President 

Peter Gallanis and an actuarial expert from Long Term Care 

Group (“LTCG”) as witnesses.  NOLHGA will offer certain 

plan documents and analyses as exhibits, together with other 

information to be identified prior to the hearing. 

b. James Lapinski intends to offer himself and Sue 

Lapinski as witnesses.  Mr. Lapinski will offer his handwritten 

filings and certain plan documents as exhibits. 

c. The State Insurance Regulators, the Health 

Insurers, and the Agents and Brokers filed witness and exhibit 

statements which identified topics but did not identify any 

specific witness or exhibit to be offered at hearing on the Plan. 

 

5. The Rehabilitator submitted the Application because she believes that 

the parties and issues are substantially set, the Amended Plan is ready for this 

Court’s consideration, and the Rehabilitator is ready to commence the process to 

implement a plan under this Court’s guidance.   
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6. The problems faced by SHIP are substantial and the proposed plan for 

its rehabilitation is an ambitious and complex undertaking.  Understandably, the 

Amended Plan gives rise to several issues ultimately to be resolved by this Court.  

The Rehabilitator reports that she has endeavored to provide affected parties the 

information necessary for them to understand the Plan and present any resulting 

issues to the Rehabilitator and this Court.  To that end the Rehabilitator and the 

Special Deputy Rehabilitator (“SDR”) have provided and are continuing to provide 

substantial information about SHIP and its proposed rehabilitation to interested 

parties and insurance regulators around the country.  That process began in 2018, 

accelerated in 2019 and early 2020, and continued after the filing of the April 22, 

2020 Plan and the October 21, 2020 Amended Plan. 

7. The Rehabilitator has advised the Court that, following the filing of 

the Amended Plan, the SDR opened a secure data site for intervening parties and 

all state insurance regulators to use in considering the issues raised by commenters 

and others.  The secure data site has provided users with a significant amount of 

material information for their review and analysis, including, inter alia, seriatim 

anonymized policyholder data, actuarial analyses and assumptions, expected 

outcomes under the Amended Plan, and the financial condition of SHIP.  This data 

site has been updated several times in response to requests and inquiries by 

intervenors and other interested parties and will continue to be updated as 
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warranted.  Notwithstanding, disagreement regarding information to be provided 

persists with at least one party.  

8. The Rehabilitator has proposed to the Court a schedule for the 

rehabilitation proceeding and procedures for providing information about the Plan. 

It is therefore hereby ORDERED as follows: 

Schedule and Procedure 

1. All requests for information from the Rehabilitator must be submitted 

to the Rehabilitator’s counsel no later than February 9, 2021. 

2. An initial pre-hearing conference is hereby scheduled for February 26, 

2021, by means to be determined by the Court.  At this conference the parties may 

present to the court (a) any unresolved information requests; (b) any matters 

regarding the conduct of the hearing; and (c) any other unresolved pre-hearing 

matters. 

3. On or before March 8, 2021, the Rehabilitator and each intervenor 

shall file a Pre-Hearing Memorandum, which will include (a) the facts relevant to 

the party’s interests and position with citations to record documents or proposed 

exhibits; (b) a detailed Argument section in favor of or in opposition to the plan 

before the Court with citations to legal and technical authority as necessary; (c) an 

updated hearing witness list with brief testimonial narratives; and (d) an updated 

list of hearing exhibits, together with all exhibits not previously identified as such 
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and produced.   Any issue not sufficiently raised and addressed by an Intervenor in 

its Pre-Hearing Memorandum shall be considered waived and shall not be raised 

by that party at the hearing except as it may be properly raised solely as rebuttal 

matter. 

4. On or before March 22, 2021, any intervening party may, but shall not 

be required to, respond to the Rehabilitator’s Pre-Hearing Memorandum by 

submitting a Rebuttal Pre-Hearing Memorandum of no more than ten pages, 

together with a list of rebuttal witnesses with narratives, a list of rebuttal exhibits, 

and copies of all rebuttal exhibits not previously provided.  At the hearing on the 

Plan, the Court may decline to admit into evidence any testimony or exhibit not 

disclosed by an intervenor in the Pre-Hearing Memorandum of Rebuttal Pre-

Hearing Memorandum unless good cause is shown why such disclosure could not 

be made. 

5. On or before April 12, 2021, the Rehabilitator may (a) supplement her 

Pre-Hearing Memorandum, exhibit list, and witness narratives before the hearing; 

(b) provide any data or information that was not available in time to be included 

with or before the Pre-Hearing Memorandum; and (c) file any proposed 

amendments to the plan. 

6. A final Pre-Hearing conference shall be held on April 19, 2021, by 

means to be determined by the Court. 
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7. A hearing shall be held on April 26, 2021, and continue as necessary 

thereafter, as to whether the proposed rehabilitation plan should be approved, 

modified and approved, or disapproved. 

 

 

                            
MARY HANNAH LEAVITT, Judge 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 

In Re: Senior Health Insurance 
Company of Pennsylvania in 
Rehabilitation  

 

: 
: 
: 

No. 1 SHP 2020 

APPLICATION FOR APPROVAL 
OF A SECOND CASE MANAGEMENT ORDER  

 
 Jessica K. Altman, Insurance Commissioner of the Commonwealth of 

Pennsylvania, in her capacity as the Statutory Rehabilitator (“Rehabilitator”) of 

Senior Health Insurance Company of Pennsylvania (“SHIP”), hereby applies to this 

Court for its approval of a Second Case Management Order (“Second CMO”) 

establishing the necessary dates and procedures leading up to and for conducting a 

hearing on approving a rehabilitation plan for SHIP.  In support thereof, the 

Rehabilitator avers as follows: 

Background 

1. On January 23, 2020, the Rehabilitator filed in this Court an 

Application seeking to place SHIP in rehabilitation due to its insolvency. 

2. On January 29, 2020, this Court entered an Order (“Rehabilitation 

Order”) placing SHIP in rehabilitation and appointing the Rehabilitator, in 

accordance with the provisions of Article V of The Insurance Department Act of 

1921, Act of May 17, 1921, P.L. 789, as amended, 40 P.S. §§ 221.21-221.63 

(Rehabilitation Order at ¶¶ 1-2.) 

Received 1/29/2021 4:10:36 PM Commonwealth Court of Pennsylvania

Filed 1/29/2021 4:10:00 PM Commonwealth Court of Pennsylvania
1 SHP 2020
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3. In the Rehabilitation Order, the Court directed the Rehabilitator to 

“rehabilitate the business of SHIP; to take possession of the assets of SHIP; and to 

administer the SHIP assets in accordance with the orders” of the Court.  (Id. at ¶ 3.) 

4. The Court also directed the Rehabilitator to “prepare a plan of 

rehabilitation,” with a preliminary plan to be filed on or before April 22, 2020, 

together with “a timeline for the preparation of a final plan of rehabilitation.”  (Id. at 

¶¶ 4, 16.) 

5. On April 22, 2020, the Rehabilitator filed a complete proposed Plan of 

Rehabilitation (the “April 22 Plan”), together with applications for approval of the 

Plan and a Form and Distribution of Notice. 

6. On June 12, 2020, the Court entered a Form of Notice of Application 

for Approval of the Plan of Rehabilitation (“Notice of Plan”) and a Case 

Management Order for Comments and Hearing on the Proposed Plan of 

Rehabilitation (“First CMO”). 

7. In the Notice of Plan and First CMO, the Court set the following 

deadlines: 

(a) July 31, 2020:  Intervention applications to be filed; 

(b) September 15, 2020:  Formal Comments to be filed; 

(c) September 30, 2020:  Intervenor-Commenters’ deadline to file 
narrative of witness testimony and exhibits to be introduced at 
plan hearing; and 

(d) October 20, 2020:  Pre-Hearing Conference on Proposed Plan. 
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8. The Court did not schedule a hearing on plan approval at that time.  

(Notice of Plan at 3.) 

9. On September 25, 2020, the Court extended the deadline for Intervenor-

Commenters’ witness and exhibit information to October 30, 2020. 

10. On October 7, 2020, this Court cancelled the October 20, 2020, pre-

hearing conference, stating that it would be rescheduled by future order. 

11. On October 21, 2020, the Rehabilitator filed an Amended 

Rehabilitation Plan (“Amended Plan”) based on the formal and informal comments 

received as well as other considerations informed by the Rehabilitator’s ongoing 

assessment of SHIP and its prospects for rehabilitation. 

12. On October 27, 2020, the Court established a deadline of November 30, 

2020, for parties to amend their Formal Comments to address material issues first 

raised in the Amended Plan.1 The Court also extended the deadline for Intervenor-

Commenters to file witness and exhibit information to November 30, 2020. 

 

 

 

 

 

                                                 
1One policyholder was granted until December 30, 2020, to amend his Formal 
Comment due to extenuating circumstances. 
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The Intervenors and Other Interested Parties 

13. The following parties have intervened in this matter for limited 

purposes and submitted Formal Comments: 

(a) Primerica Life Insurance Company (“Primerica”)2; 

(b) The National Organization of Life and Health Insurance 
Guaranty Associations (“NOLHGA”);  

(c) The Maine Superintendent of Insurance, the 
Massachusetts Commissioner of Insurance, and the 
Washington Insurance Commissioner (the “State 
Insurance Regulators”); 

(d) ACSIA Long Term Care, Inc., Global Commission 
Funding LLC, LifeCare Health Insurance Plans, Inc., 
Senior Commission Funding LLC, Senior Health Care 
Insurance Services, Ltd., LLP, and United Insurance group 
Agency, Inc. (“Agents and Brokers”);  

(e) Anthem, Inc., Health Care Service Corporation, Horizon 
Healthcare Services, Inc., and United HealthCare 
Insurance Company (the “Health Insurers”); and 

(f) Policyholders Georgianna I. Parisi and James Lapinski. 

 

14. The following parties submitted Formal Comments but did not 

intervene in the proceedings: 

(a) The Wisconsin Office of the Insurance Commissioner; 

(b) Kathleen A. Birrane, as Insurance Commissioner for the State of 
Maryland;  

(c) Trustees of the Senior Health Care Oversight Trust; and 

                                                 
2 Transamerica Life Insurance Company (“Transamerica”) intervened as well, but 
later withdrew from the matter and is no longer a party to this case. 
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(d) Certain policyholders whose names were placed under seal by 
the Court. 

 

15. The Rehabilitator also received informal comments regarding the April 

22 Plan and the Amended Plan from approximately one hundred policyholders and 

interested parties. 

Status of the Proceedings 

16. The Rehabilitator submits this Application because the parties and 

issues are substantially set, the Amended Plan is ready for this Court’s consideration, 

and the Rehabilitator is ready to commence the process to implement a plan under 

this Court’s guidance. 

17. In addition to the requirements set by this Court and Pennsylvania law, 

including general considerations of fairness and feasibility, the intervening and 

commenting parties have raised the following issues for this Court’s consideration: 

(a) Whether, in exercising jurisdiction over SHIP in rehabilitation, 
this Court may approve the rate and benefit modification 
mechanism proposed by the Rehabilitator in the Amended Plan. 

(b) The impact of COVID-19, if any, on the rehabilitation. 

(c) Whether this Court may approve the suspension or termination 
of commissions claimed as an entitlement by the intervening 
Agents and Brokers. 

18. Between 2018 and early 2020, even before her appointment as SHIP’s 

Rehabilitator, Commissioner Altman and her team shared with state insurance 

regulators a significant amount data, information and analysis regarding SHIP, the 
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need for rehabilitation, the rehabilitation plan she was contemplating and the 

expected impact of that plan.  States were invited to make additional requests for 

information and discussion, and the Rehabilitator considered the input of state 

insurance regulators in developing the plan later proposed in April 2020 and 

amended in October 2020. 

19. Then, following the filing of the Amended Plan, the Rehabilitator 

opened a secure data site for intervening parties and all state insurance regulators to 

use in considering the issues raised by commenters and others. 

20. The secure data site has provided users with a significant amount of 

material information for their review and analysis, including, inter alia, seriatim 

anonymized policyholder data, actuarial analyses and assumptions, expected 

outcomes under the Amended Plan, and the financial condition of SHIP.  This data 

site has been updated several times in response to requests and inquiries by 

Intervenors and other interested parties and will continue to be updated as warranted. 

21. Certain of the intervening parties timely filed witness and exhibit lists 

in anticipation of the plan hearing: 

(a) NOLHGA intends to offer NOLHGA President Peter Gallanis 
and an actuarial expert from Long Term Care Group (“LTCG”) 
as witnesses.  NOLHGA will offer certain plan documents and 
analyses as exhibits, together with other information to be 
identified prior to the hearing. 
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(b) James Lapinski intends to offer himself and Sue Lapinski as 
witnesses.  Mr. Lapinski will offer his handwritten filings and 
certain plan documents as exhibits. 

(c) The State Insurance Regulators, the Health Insurers, and the 
Agents and Brokers filed witness and exhibit statements which 
identified topics but did not identify any specific witness or 
exhibit to be offered at trial. 

 

22. Intervenor Georgianna Parisi did not submit a witness or exhibit list.  

The comments submitted by Transamerica and Primerica, among others, regarding 

the treatment of reinsured policies were addressed by the Amended Plan and the 

Recapture Agreement approved by this Court on December 29, 2020.  Transamerica 

withdrew as a party following approval of the Recapture Agreement, and Primerica 

stated that it will not participate in a plan hearing based on the treatment of reinsured 

policies in the Amended Plan.   

Proposed Procedure and Schedule 

23. With the filing of the Amended Plan, all Formal Comments, and the 

hearing statements of intervening parties, the issues before the Court have 

sufficiently taken shape such that a scheduling order should be entered. 

24. The schedule and procedure proposed herein balances the need for 

urgent action for the benefit of SHIP’s policyholders with the value of sufficient time 

for the Rehabilitator, the Intervenors, and the Court to prepare for any plan hearing.  

25. The issues raised by the intervening parties are primarily legal rather 

than factual—i.e., whether this Court can approve the Rehabilitator’s proposed rate 
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and benefit modification mechanism, and whether this Court can approve the 

proposed suspension or termination of commissions.  Through the data site and other 

means both before and after the filing of the April 2020 and Amended Plans, the 

intervening parties have received and are continuing to receive sufficient actuarial 

data and other information to be reasonably apprised about issues they may elect to 

develop in their presentations and arguments about the plan.   

26. To focus the issues before the Court, the Rehabilitator proposes that 

each party file a Pre-Hearing Memorandum, which will include (a) the facts relevant 

to the party’s interests and position with citations to record documents or proposed 

exhibits, (b) a detailed Argument section in favor of or in opposition to the plan 

before the Court with citations to legal and technical authority as necessary, (c) an 

updated hearing witness list with brief testimonial narratives, and (d) an updated list 

of hearing exhibits, together with all exhibits not previously identified as such and 

produced.  Any issue not sufficiently raised and addressed by an Intervenor in its 

Pre-Hearing Memorandum shall be considered waived and shall not be raised by that 

party at the hearing except as it may be properly raised solely as rebuttal matter. 

27. The intervening parties will have an opportunity to respond to the 

Rehabilitator’s initial Pre-Hearing Memorandum by submitting a Rebuttal Pre-

Hearing Memorandum of no more than ten pages, together with a list of rebuttal 

witnesses with narratives, a list of rebuttal exhibits, and copies of all rebuttal exhibits 
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not previously provided.  At the hearing on the plan, the court may decline to admit 

into evidence any testimony or exhibit not disclosed by an Intervenor in the Pre-

Hearing Memorandum or Rebuttal Pre-Hearing Memorandum unless good cause is 

shown why such disclosure could not be made. 

28. Finally, as the moving party seeking approval of a Plan of 

Rehabilitation, the Rehabilitator will have an opportunity to supplement her Pre-

Hearing Memorandum, exhibit list, and witness narratives before the hearing. 

29. Specifically, the Rehabilitator proposes the following procedure and 

possible schedule to conclude the pre-hearing preparations and set a date for a 

hearing on the approval and implementation of a Plan of Rehabilitation for SHIP. 

(a) February 9, 2021:  Deadline for Intervenors to submit additional 
requests for information to counsel for the Rehabilitator. 

(b) Weeks of February 15-26:  Initial Pre-Hearing Conference to 
address scheduling order, outstanding requests for information, 
or other issues raised by the Court. 

(c) March 8, 2021:  Deadline for all parties to file Pre-Hearing 
Memoranda with Witness Narratives, Exhibit List, and copies of 
exhibits, as set forth herein.   

(d) March 22, 2021:  Deadline for Intervenors to file rebuttal Pre-
Hearing Memoranda, including narratives for any rebuttal 
witnesses, a list of any rebuttal exhibits, and copies of rebuttal 
exhibits not previously provided. 

(e) April 12, 2021:  Deadline for Rehabilitator to file a supplemental 
Pre-Hearing Memorandum, including any supplemental or 
responsive witness narratives, and a list and description of 
supplemental or responsive exhibits.  Deadline for Rehabilitator 
to submit any proposed amendments or changes to the Amended 
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Plan in response to the Intervenors’ Pre-Hearing Memoranda, as 
well as to provide any new data or information discovered too 
late to be included at the time of the Rehabilitator’s initial Pre-
Hearing Memorandum. 

(f) April 19, 2021:  Final Pre-Hearing Conference, if necessary. 

(g) April 26, 2021:  Plan Hearing 

30. Of course, the Rehabilitator is mindful that this schedule is ultimately 

the province of the Court and offers this proposed schedule as one that she believes 

is reasonable under the circumstances without unduly delaying the rehabilitation.  

The Rehabilitator believes that the following intervals incorporated in this schedule 

are important and requests respectfully that they be incorporated in the schedule 

ultimately adopted by the Court to the extent that it differs from this proposed 

schedule: 

(a) At least 60 days before hearing:  Initial Pre-Hearing Conference 
to address scheduling order, outstanding requests for 
information, or other issues raised by the Court. 

(b) At least 35 days before hearing:  Deadline for all parties to file 
Pre-Hearing Memoranda with Witness Narratives, Exhibit List, 
and copies of exhibits, as set forth herein.   

(c) At least 21 days before hearing:  Deadline for Intervenors to file 
rebuttal Pre-Hearing Memoranda, including narratives for any 
rebuttal witnesses, a list of any rebuttal exhibits, and copies of 
rebuttal exhibits not previously provided. 

(d) At least Seven days before hearing:  Deadline for Rehabilitator 
to file a supplemental Pre-Hearing Memorandum, including any 
supplemental or responsive witness narratives, and a list and 
description of supplemental or responsive exhibits.  Deadline for 
Rehabilitator to submit any proposed amendments or changes to 
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the Amended Plan in response to the Intervenors’ Pre-Hearing 
Memoranda, as well as any provide any new data or information 
discovered too late to be included at the time of the 
Rehabilitator’s initial Pre-Hearing Memorandum. 

(e) Week prior to hearing:  Final Pre-Hearing Conference, if 
necessary. 

 

Information Requests 

31. Starting long before filing the Application for an Order of 

Rehabilitation, Commissioner Altman and her staff have engaged in an 

extraordinarily transparent and informative process aimed in substantial part at 

assuring that her fellow insurance regulators around the country would be as 

informed as they wanted to be about the challenges facing SHIP and the steps she 

has been taking in response.  These efforts have included numerous meetings and 

conference calls to which representatives of all insurance departments were invited, 

and the distribution of a multitude of reports and spreadsheets about SHIP and the 

Proposed Plan, including particularized reports for each state. 

32. The Rehabilitator would also note for the Court that the instant 

proceeding is not one of garden-variety commercial litigation between parties 

seeking relief from each other.  Rather, it is one of those special proceedings 

addressed to this Court’s unique expertise involving judicial review of measures 

proposed by the Commonwealth’s chief insurance regulator for the rehabilitation of 

an insurer placed in her charge by Pennsylvania law. 
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33. Given the foregoing, this proceeding is not one for which conventional 

discovery makes common sense.  But that is not to say that parties interested in the 

affairs of SHIP should not be adequately informed.  Balancing these considerations, 

the Special Deputy Rehabilitator (“SDR”) has made, and is continuing to make, 

volumes of data and information available to regulators around the country and the 

parties in this case through a secure data site accessible by authorized individuals.  

Access is granted to the representatives of any insurance department as well as to 

the Intervenors and their advisors.  As the SDR receives more inquiries and requests, 

additional data and information are added to the site.  Exhibit A is a copy of the 

current table of contents for this site.  In addition, the SDR has provided, and is 

continuing to provide, state-specific reports and information as requested.  Despite 

the efforts of the Rehabilitator and SDR to address these issues consensually, some 

disagreement persists.  (See the Intervenor State Insurance Regulators’ Application 

for Order Regarding Rehabilitator’s Exhibits and Witness Testimony filed herein on 

January 20, 2021.) 

34. The Rehabilitator proposes that, in lieu of any formal discovery 

process, parties continue to submit requests for information to the SDR and that he 

post responsive information on the secure data site accessible by all the parties and 

the various state insurance regulators.  To the extent that the SDR rejects a request 

for such information for any reason, and if the parties cannot resolve such request(s) 
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without the Court’s intervention, those specific request(s) can be presented to the 

Court for its consideration, and the Court can address any such request(s) at the Pre-

Hearing Conference. 

WHEREFORE, for the reasons set forth herein, the Rehabilitator respectfully 

asks this Court to enter the attached proposed Case Management Order.  

 

 Dated: January 29, 2021  Respectfully submitted,  
 

/s/ Michael J. Broadbent    
Dexter R. Hamilton 
Attorney I.D. No. 50225 
Michael J. Broadbent 
Attorney I.D. No. 309798 
Haryle Kaldis 

      Attorney I.D. 324534 
COZEN O'CONNOR 
1650 Market Street, Suite 2800 
Philadelphia, PA 19103 
(215) 665-2000 

and 

Leslie M. Greenspan 
Attorney I.D. No. 91639 
TUCKER LAW GROUP 
Ten Penn Center 
1801 Market Street, Suite 2500 
Philadelphia, PA 19103 

Counsel for Jessica K. Altman, Insurance 
Commissioner of the Commonwealth of 
Pennsylvania, as Statutory Rehabilitator of 
SENIOR HEALTH INSURANCE 
COMPANY OF PENNSYLVANIA  

LEGAL\50717428\1 
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Supplemental Rehabilitation Plan Material 
Table of Contents  

Welcome to the Supplemental Rehabilitation Plan data site. 

This Table of Contents lists all the documents and files on the data site.  

A direct link to each document/file is provided by clicking on the individual entry.  

 

Document         Data Content   Date 

as of   Loaded  
Amended Rehabilitation Plan for SHIP     10/21/2020  10/23/2020 
 Current version of the proposed plan  
Comparison of Rehabilitation to Liquidation     06/30/2020  11/23/2020 
 An interactive spreadsheet that allows users to select  

issues state and status to compare the two potential outcomes 

Seriatim Option Results        06/30/2020  01/26/2021 
 Gross premium reserve components for current benefits  
 and benefits covered by the GA 
Issue State Rate Approval        01/26/2021  01/26/2021 
 Amended Plan language describing issue-state 

    01/26/2021  01/26/2021 

 Includes responses to specific questions 

Appendix A – inventory of actuarial assumptions 2021 01 11  01/11/2021  01/27/2021 

 Referenced by Oliver Wyman Actuarial Report 

Appendix A – inventory of actuarial assumptions 2021 01 22  01/22/2021  01/27/2021 

 Referenced by Oliver Wyman Assumptions Report 

Appendix C – SHIP cash flow projections      01/11/2021  01/27/2021 

Financials for COSC Q3 2020_SHIP      09/03/2020  01/26/2021 
 SHIP Income Statement, Balance Sheet, Investment Summary 
Seriatim File with Covered Liabilities and Premium Information  06/30/2020  10/22/2020 
 Individual policy features with corresponding Plan  

and Liquidation premium 
SHIP – Oliver Wyman Actuarial Report      01/26/2021  01/27/2021 

SHIP – Oliver Wyman Assumption Report      01/26/2021  01/27/2021 

SHIP – Q2 2020 liability cash flow and GPV projections   07/24/2020  01/27/2021 

SHIP – Q4 2020 GPV Results       12/31/2020  01/26/2021 
 Gross premium reserve results and analytics 
SHIP - Rehabilitation Plan Probability Weighted Results   06/30/2020  11/06/2020 
 Individual policy probability for each option  

and gross premium reserve  
SHIP Rehabilitation Plan Results       06/30/2020  11/23/2020 
 Illustrative probability weighted scenarios  
SHIP Reinsurance Information       10/01/2020  12/23/2020 
 Active reinsurance agreement details 

rate approval alternative 
Additional Information about SHIP and the Rehabilitation Plan 
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https://fuzionanalytics.app.box.com/file/733273927045
https://fuzionanalytics.app.box.com/file/745068991559
https://fuzionanalytics.app.box.com/file/768576762775
https://fuzionanalytics.app.box.com/file/768652009101
https://fuzionanalytics.app.box.com/file/769040761331
https://fuzionanalytics.app.box.com/file/769025565193
https://fuzionanalytics.app.box.com/file/769047903622
https://fuzionanalytics.app.box.com/file/769044202665
https://fuzionanalytics.app.box.com/file/768566729449
https://fuzionanalytics.app.box.com/file/732925581517?s=g3vq4118maumfbd0z9rtqygvk3u7qleu
https://fuzionanalytics.app.box.com/file/769040397804
https://fuzionanalytics.app.box.com/file/769040596548
https://fuzionanalytics.app.box.com/file/769041175976
https://fuzionanalytics.app.box.com/file/768576816851
https://fuzionanalytics.app.box.com/file/738744821591
https://fuzionanalytics.app.box.com/file/738744821591
https://fuzionanalytics.app.box.com/file/757120025421
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CERTIFICATE OF SERVICE 

I, Michael J. Broadbent, hereby certify that on January 29, 2021, I caused to 

be served the foregoing Application for Approval of a Second Case Management 

Order through the Court’s PACFile system and on all parties listed on the Master 

Service List, and that an electronic copy of the foregoing document will be posted 

on SHIP’s website at https://www.shipltc.com/court-documents.   

 
/s/ Michael J. Broadbent 

Received 1/29/2021 4:10:36 PM Commonwealth Court of Pennsylvania

Filed 1/29/2021 4:10:00 PM Commonwealth Court of Pennsylvania
1 SHP 2020
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	Application for Approval (1).pdf
	1. All requests for information from the Rehabilitator must be submitted to the Rehabilitator’s counsel no later than February 9, 2021.
	2. An initial pre-hearing conference is hereby scheduled for February 26, 2021, by means to be determined by the Court.  At this conference the parties may present to the court (a) any unresolved information requests; (b) any matters regarding the con...
	3. On or before March 8, 2021, the Rehabilitator and each intervenor shall file a Pre-Hearing Memorandum, which will include (a) the facts relevant to the party’s interests and position with citations to record documents or proposed exhibits; (b) a de...
	4. On or before March 22, 2021, any intervening party may, but shall not be required to, respond to the Rehabilitator’s Pre-Hearing Memorandum by submitting a Rebuttal Pre-Hearing Memorandum of no more than ten pages, together with a list of rebuttal ...
	5. On or before April 12, 2021, the Rehabilitator may (a) supplement her Pre-Hearing Memorandum, exhibit list, and witness narratives before the hearing; (b) provide any data or information that was not available in time to be included with or before ...
	6. A final Pre-Hearing conference shall be held on April 19, 2021, by means to be determined by the Court.
	7. A hearing shall be held on April 26, 2021, and continue as necessary thereafter, as to whether the proposed rehabilitation plan should be approved, modified and approved, or disapproved.

	Application for Approval-2.pdf
	1. On January 23, 2020, the Rehabilitator filed in this Court an Application seeking to place SHIP in rehabilitation due to its insolvency.
	2. On January 29, 2020, this Court entered an Order (“Rehabilitation Order”) placing SHIP in rehabilitation and appointing the Rehabilitator, in accordance with the provisions of Article V of The Insurance Department Act of 1921, Act of May 17, 1921, ...
	3. In the Rehabilitation Order, the Court directed the Rehabilitator to “rehabilitate the business of SHIP; to take possession of the assets of SHIP; and to administer the SHIP assets in accordance with the orders” of the Court.  (Id. at  3.)
	4. The Court also directed the Rehabilitator to “prepare a plan of rehabilitation,” with a preliminary plan to be filed on or before April 22, 2020, together with “a timeline for the preparation of a final plan of rehabilitation.”  (Id. at  4, 16.)
	5. On April 22, 2020, the Rehabilitator filed a complete proposed Plan of Rehabilitation (the “April 22 Plan”), together with applications for approval of the Plan and a Form and Distribution of Notice.
	6. On June 12, 2020, the Court entered a Form of Notice of Application for Approval of the Plan of Rehabilitation (“Notice of Plan”) and a Case Management Order for Comments and Hearing on the Proposed Plan of Rehabilitation (“First CMO”).
	7. In the Notice of Plan and First CMO, the Court set the following deadlines:
	(a) July 31, 2020:  Intervention applications to be filed;
	(b) September 15, 2020:  Formal Comments to be filed;
	(c) September 30, 2020:  Intervenor-Commenters’ deadline to file narrative of witness testimony and exhibits to be introduced at plan hearing; and
	(d) October 20, 2020:  Pre-Hearing Conference on Proposed Plan.

	8. The Court did not schedule a hearing on plan approval at that time.  (Notice of Plan at 3.)
	9. On September 25, 2020, the Court extended the deadline for Intervenor-Commenters’ witness and exhibit information to October 30, 2020.
	10. On October 7, 2020, this Court cancelled the October 20, 2020, pre-hearing conference, stating that it would be rescheduled by future order.
	11. On October 21, 2020, the Rehabilitator filed an Amended Rehabilitation Plan (“Amended Plan”) based on the formal and informal comments received as well as other considerations informed by the Rehabilitator’s ongoing assessment of SHIP and its pros...
	12. On October 27, 2020, the Court established a deadline of November 30, 2020, for parties to amend their Formal Comments to address material issues first raised in the Amended Plan.  The Court also extended the deadline for Intervenor-Commenters to ...
	13. The following parties have intervened in this matter for limited purposes and submitted Formal Comments:
	(a) Primerica Life Insurance Company (“Primerica”) ;
	(b) The National Organization of Life and Health Insurance Guaranty Associations (“NOLHGA”);
	(c) The Maine Superintendent of Insurance, the Massachusetts Commissioner of Insurance, and the Washington Insurance Commissioner (the “State Insurance Regulators”);
	(d) ACSIA Long Term Care, Inc., Global Commission Funding LLC, LifeCare Health Insurance Plans, Inc., Senior Commission Funding LLC, Senior Health Care Insurance Services, Ltd., LLP, and United Insurance group Agency, Inc. (“Agents and Brokers”);
	(e) Anthem, Inc., Health Care Service Corporation, Horizon Healthcare Services, Inc., and United HealthCare Insurance Company (the “Health Insurers”); and
	(f) Policyholders Georgianna I. Parisi and James Lapinski.

	14. The following parties submitted Formal Comments but did not intervene in the proceedings:
	(a) The Wisconsin Office of the Insurance Commissioner;
	(b) Kathleen A. Birrane, as Insurance Commissioner for the State of Maryland;
	(c) Trustees of the Senior Health Care Oversight Trust; and
	(d) Certain policyholders whose names were placed under seal by the Court.

	15. The Rehabilitator also received informal comments regarding the April 22 Plan and the Amended Plan from approximately one hundred policyholders and interested parties.
	16. The Rehabilitator submits this Application because the parties and issues are substantially set, the Amended Plan is ready for this Court’s consideration, and the Rehabilitator is ready to commence the process to implement a plan under this Court’...
	17. In addition to the requirements set by this Court and Pennsylvania law, including general considerations of fairness and feasibility, the intervening and commenting parties have raised the following issues for this Court’s consideration:
	(a) Whether, in exercising jurisdiction over SHIP in rehabilitation, this Court may approve the rate and benefit modification mechanism proposed by the Rehabilitator in the Amended Plan.
	(b) The impact of COVID-19, if any, on the rehabilitation.
	(c) Whether this Court may approve the suspension or termination of commissions claimed as an entitlement by the intervening Agents and Brokers.

	18. Between 2018 and early 2020, even before her appointment as SHIP’s Rehabilitator, Commissioner Altman and her team shared with state insurance regulators a significant amount data, information and analysis regarding SHIP, the need for rehabilitati...
	19. Then, following the filing of the Amended Plan, the Rehabilitator opened a secure data site for intervening parties and all state insurance regulators to use in considering the issues raised by commenters and others.
	20. The secure data site has provided users with a significant amount of material information for their review and analysis, including, inter alia, seriatim anonymized policyholder data, actuarial analyses and assumptions, expected outcomes under the ...
	21. Certain of the intervening parties timely filed witness and exhibit lists in anticipation of the plan hearing:
	(a) NOLHGA intends to offer NOLHGA President Peter Gallanis and an actuarial expert from Long Term Care Group (“LTCG”) as witnesses.  NOLHGA will offer certain plan documents and analyses as exhibits, together with other information to be identified p...
	(b) James Lapinski intends to offer himself and Sue Lapinski as witnesses.  Mr. Lapinski will offer his handwritten filings and certain plan documents as exhibits.
	(c) The State Insurance Regulators, the Health Insurers, and the Agents and Brokers filed witness and exhibit statements which identified topics but did not identify any specific witness or exhibit to be offered at trial.

	22. Intervenor Georgianna Parisi did not submit a witness or exhibit list.  The comments submitted by Transamerica and Primerica, among others, regarding the treatment of reinsured policies were addressed by the Amended Plan and the Recapture Agreemen...
	23. With the filing of the Amended Plan, all Formal Comments, and the hearing statements of intervening parties, the issues before the Court have sufficiently taken shape such that a scheduling order should be entered.
	24. The schedule and procedure proposed herein balances the need for urgent action for the benefit of SHIP’s policyholders with the value of sufficient time for the Rehabilitator, the Intervenors, and the Court to prepare for any plan hearing.
	25. The issues raised by the intervening parties are primarily legal rather than factual—i.e., whether this Court can approve the Rehabilitator’s proposed rate and benefit modification mechanism, and whether this Court can approve the proposed suspens...
	26. To focus the issues before the Court, the Rehabilitator proposes that each party file a Pre-Hearing Memorandum, which will include (a) the facts relevant to the party’s interests and position with citations to record documents or proposed exhibits...
	27. The intervening parties will have an opportunity to respond to the Rehabilitator’s initial Pre-Hearing Memorandum by submitting a Rebuttal Pre-Hearing Memorandum of no more than ten pages, together with a list of rebuttal witnesses with narratives...
	28. Finally, as the moving party seeking approval of a Plan of Rehabilitation, the Rehabilitator will have an opportunity to supplement her Pre-Hearing Memorandum, exhibit list, and witness narratives before the hearing.
	29. Specifically, the Rehabilitator proposes the following procedure and possible schedule to conclude the pre-hearing preparations and set a date for a hearing on the approval and implementation of a Plan of Rehabilitation for SHIP.
	(a) February 9, 2021:  Deadline for Intervenors to submit additional requests for information to counsel for the Rehabilitator.
	(b) Weeks of February 15-26:  Initial Pre-Hearing Conference to address scheduling order, outstanding requests for information, or other issues raised by the Court.
	(c) March 8, 2021:  Deadline for all parties to file Pre-Hearing Memoranda with Witness Narratives, Exhibit List, and copies of exhibits, as set forth herein.
	(d) March 22, 2021:  Deadline for Intervenors to file rebuttal Pre-Hearing Memoranda, including narratives for any rebuttal witnesses, a list of any rebuttal exhibits, and copies of rebuttal exhibits not previously provided.
	(e) April 12, 2021:  Deadline for Rehabilitator to file a supplemental Pre-Hearing Memorandum, including any supplemental or responsive witness narratives, and a list and description of supplemental or responsive exhibits.  Deadline for Rehabilitator ...
	(f) April 19, 2021:  Final Pre-Hearing Conference, if necessary.
	(g) April 26, 2021:  Plan Hearing

	30. Of course, the Rehabilitator is mindful that this schedule is ultimately the province of the Court and offers this proposed schedule as one that she believes is reasonable under the circumstances without unduly delaying the rehabilitation.  The Re...
	(a) At least 60 days before hearing:  Initial Pre-Hearing Conference to address scheduling order, outstanding requests for information, or other issues raised by the Court.
	(b) At least 35 days before hearing:  Deadline for all parties to file Pre-Hearing Memoranda with Witness Narratives, Exhibit List, and copies of exhibits, as set forth herein.
	(c) At least 21 days before hearing:  Deadline for Intervenors to file rebuttal Pre-Hearing Memoranda, including narratives for any rebuttal witnesses, a list of any rebuttal exhibits, and copies of rebuttal exhibits not previously provided.
	(d) At least Seven days before hearing:  Deadline for Rehabilitator to file a supplemental Pre-Hearing Memorandum, including any supplemental or responsive witness narratives, and a list and description of supplemental or responsive exhibits.  Deadlin...
	(e) Week prior to hearing:  Final Pre-Hearing Conference, if necessary.

	31. Starting long before filing the Application for an Order of Rehabilitation, Commissioner Altman and her staff have engaged in an extraordinarily transparent and informative process aimed in substantial part at assuring that her fellow insurance re...
	32. The Rehabilitator would also note for the Court that the instant proceeding is not one of garden-variety commercial litigation between parties seeking relief from each other.  Rather, it is one of those special proceedings addressed to this Court’...
	33. Given the foregoing, this proceeding is not one for which conventional discovery makes common sense.  But that is not to say that parties interested in the affairs of SHIP should not be adequately informed.  Balancing these considerations, the Spe...
	34. The Rehabilitator proposes that, in lieu of any formal discovery process, parties continue to submit requests for information to the SDR and that he post responsive information on the secure data site accessible by all the parties and the various ...
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