
UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF LOUISIANA 

 
JAMES J. DONELON    CIVIL ACTION: 3:20-cv-00604 
IN HIS OFFICIAL CAPACITY  
AS COMMISSIONER OF INSURANCE   JUDGE: DICK 
FOR THE STATE OF LOUISIANA 
       MAGISTRATE: WILDER-DOOMES 
 Plaintiff           
    
VERSUS 
 
JESSICA K. ALTMAN,  
INSURANCE COMMISSIONER OF THE  
COMMONWEALTH OF PENNSYLVANIA,  
IN HER CAPACITY AS STATUTORY REHABILITATOR OF 
SENIOR HEALTH INSURANCE COMPANY OF PENNSYLVANIA 
 
 Defendant 
____________________________________________________________________________ 

 
PLAINTIFF’S OPPOSITION TO DEFENDANT’S 
MOTION TO DISMISS AMENDED COMPLAINT 

____________________________________________________________________________  
 
 Plaintiff, James J. Donelon, in his official capacity as Commissioner of Insurance for the 

State of Louisiana (the “Commissioner”) submits this opposition to the Motion to Dismiss filed 

by Defendant Jessica K. Altman, Insurance Commissioner of the Commonwealth of Pennsylvania, 

in her capacity as statutory rehabilitator (the “Rehabilitator”) of Senior Health Insurance Company 

of Pennsylvania (“SHIP”).   For the reasons shown, the motion should be denied. 

INTRODUCTION 

 This case involves the Rehabilitator’s attempt to circumvent long-standing statutes and 

principles providing for state sovereignty with respect to the regulation of insurance companies.  
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Through the SHIP Plan1,  the Rehabilitator is improperly attempting to arrogate to herself the 

ability to set premium rates and resulting benefits for policyholders in 46 states and additional 

territories regardless of whether the insurance regulators of such states and territories approve her 

Plan in accordance with applicable law.  More specifically, and to the heart of this particular suit, 

the Rehabilitator seeks to undo decades of state comity in the carefully enacted body of law of 

insurance regulation by usurping the authority of the Commissioner and unilaterally imposing rate 

increases and benefit modifications to SHIP policyholders residing in Louisiana.   Allowing the 

Rehabilitator this power would be novel, upset the insurance regulatory power accorded to each 

state, and be an unwarranted and ill-advised step toward the nationalization of insurance 

regulation. Simply put, there is no authority for permitting the unilateral imposition of such power 

by the Rehabilitator and her motion should be denied. 

As background, in 1945, Congress enacted the McCarran-Ferguson Act, 15 U.S.C. § 1011, 

in which Congress espoused the policy “that the continued regulation and taxation by the 

several States of the business of insurance is in the public interest, and that silence on the part of 

the Congress shall not be construed to impose any barrier to the regulation or taxation of such 

business by the several States.”  Section 1012(a) of the McCarran-Ferguson Act further provides 

that “[t]he business of insurance, and every person engaged therein, shall be subject to the laws of 

the several States which relate to the regulation or taxation of such business.”  The empowerment 

of each state with respect to the business of insurance was reinforced by Congress in 1999 with 

                                                            
1 The “Plan” refers to the Rehabilitator’s Amended Rehabilitation Plan attached as Exhibit 3 to the 
Amended Complaint.  Additionally, the Commissioner refers to documents that are properly subject to 
judicial notice, including those that are referenced in or integral to the complaint as well as court filings and 
matters of public record.  In ruling on a Rule 12(b)(6) motion to dismiss, the district court “may also 
consider matters of which [it] may take judicial notice.  And it is clearly proper in deciding a 12(b)(6) 
motion to take judicial notice of matters of public record.”  Hall v. Hodgkins, 305 Fed.Appx. 224, 227 (5th 
Cir. 2008) (internal quotations and citations omitted).   
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the enactment of the Gramm-Leach-Bliley Act, 15 U.S.C. § 6701 et seq, which affirmed that the 

McCarran-Ferguson Act “remains the law of the United States” and that “the insurance activities 

of any person . . . shall be functionally regulated by the States.”  15 U.S.C. § 6701 and 6711. 

The approval of policy premiums is one of the principal regulatory duties of state insurance 

regulators, including the Commissioner.  See, e.g., La. R.S. 22:1092 (“Every health insurance 

issuer shall file with the [Louisiana Department of Insurance] every proposed rate to be used in 

connection with all of its particular products.”)2.  It is notable that the Rehabilitator does not cite 

any authority that the rehabilitator of an insolvent insurance company can impose rate changes on 

policyholders absent the consent of the applicable state regulator, and not one of the cases cited by 

in her motion supports such an argument.3  This is a clear violation of bedrock principles of state 

sovereignty, Louisiana state law, and the Federal statutory policy that insurance “shall be 

functionally regulated by the States.” 

                                                            
2  This section of the Louisiana Insurance Code (entitled “Health insurance issuers; rate filings and rate 
increases”) includes numerous provisions that must be met before health insurers can increase rates, 
including a determination by the Commissioner “whether the rate is excessive . . . unjustified [or] does not 
otherwise comply with the provisions of this Title or with any other provisions of law.”  La. R.S. 1092F(1), 
(3), and (4). 
3  Indeed, the inability of a statutory rehabilitator to engage in such actions was acknowledged by a former 
Pennsylvania Insurance Commissioner in a prior Pennsylvania-based rehabilitation proceeding (and, 
additionally, by the National Association of Insurance Commissioners in the same proceeding); see 
Consedine v. Penn Treaty Network Am. Ins, Co., 63 A. 3d 368, n. 55 (wherein the court acknowledges 
“[T]he Rehabilitator presumes that rate increases made a part of a rehabilitation plan will require state 
insurance department approval”); see also Appellate Brief of Amicus Curiae National Association of 
Insurance Commissioners, 2013 WL 9744013 (08/07/2013) (“It is generally understood that in a 
receivership proceeding, rate increases made a part of a rehabilitation plan will require state insurance 
department approval. Courts are prohibited from imposing rates different than those approved by the 
commissioner.  The Commonwealth Court cannot substitute its judgment for that of the Commissioner, or 
for the state insurance commissioners of other states in which policies of the Insolvent Companies have 
been issued.  Furthermore, it must recognize the complexity of the ratemaking function and give due weight 
to the experience and expertise of the state insurance commissioners.”) (internal citations omitted); Brief 
for Appellant Insurance Commissioner Consedine, 2013 WL 9744011 (Pa.) 25 (08/05/2013) (providing 
that state approval of “rate increases is not guaranteed . . . . There are 50 different state insurance 
departments, each with their own personality, each with their own rules, sometimes each with their own 
statutes versus rules that they apply, different methodologies that they go by.”). 
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The Commissioner selected this Court to resolve this dispute instead of the Pennsylvania 

rehabilitation court given the nature of these claims.  If the Commissioner were challenging the 

terms of the Plan itself—such as the soundness of the underlying actuarial analysis, as other state 

insurance commissioners are questioning—the Commonwealth Court of Pennsylvania would 

undoubtedly be the best and exclusive forum to voice those concerns.  Conversely, a state 

rehabilitation court is not the appropriate forum for adjudicating questions of law arising out of 

the Constitution, federal law, and principles of federalism and state comity.  Consequently, given 

the nature of the legal issues and the relief sought by the Commissioner, this Court is the proper 

forum to resolve this dispute and, despite unsupported insinuations from the Rehabilitator, the 

Commissioner is not somehow foreclosed from seeking relief from this Court because he elected 

not to participate in the Pennsylvania rehabilitation proceedings.   

LAW AND ARGUMENT 

The Rehabilitator’s motion is a scattershot attack, seeking to dismiss the Commissioner’s 

claims under jurisdictional and other technical grounds pursuant to Federal Rules of Civil 

Procedure 12(b)(1), 12(b)(2), and 12(b)(6).  The Commissioner will address each of these claims 

separately.  

I. The Rehabilitator has not met the High Burdens of Rule 12(b)(6) 
 

On a motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6), the court 

must accept all well-pleaded, non-conclusory facts in the complaint as true and view them in a 

light most favorable to the plaintiff.  Sonnier v. State Farm Mutual Auto Ins. Co., 509 F.3d 673, 

675 (5th Cir. 2007).  “[A] complaint should not be dismissed for failure to state a claim unless it 

appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which 

would entitle him to relief.”  Ramming v. U.S., 281 F.3d 158, 161 (5th Cir. 2001) (citing Conley v. 
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Gibson, 355 U.S. 41, 45–46 (1957).  “In seeking dismissal for failure to state a viable claim, a 

defendant thus bears the very high burden of showing that the plaintiff cannot conceivably prove 

any set of facts that would entitle him to relief.”  Beck v. Deloitte & Touch, Deloitte, Haskins & 

Sellers, Ernest & Young, L.L.P., 144 F.3d 732, 735–36 (11th Cir. 1998) (internal citations omitted).   

A. The Commissioner has Stated a Case or Controversy, Ripe for Review, under the 
Declaratory Judgment Act 
 

The Rehabilitator’s stated case or controversy standard differs in an action for a declaratory 

judgment.4   Under the Declaratory Judgment Act, the dispute must be definite and concrete, real 

and substantial, and admit of specific relief through a degree of a conclusive character, “as 

distinguished from an opinion advising what the law would be upon a hypothetical state of facts.”  

MedImmune, Inc. v. Genentech, Inc., 549 U.S. 118, 127 (2007).  To that end, “declaratory 

judgment plaintiffs need not actually expose themselves to liability before bringing suit.”  Frye v. 

Anadarko Petroleum Corporation, 953 F.3d 285, 294 (5th Cir. 2019) (emphasis added).  

Declaratory judgment actions may be “justiciable even though facts remain unresolved in 

underlying, pending litigation so long as the dispute presented is real and immediate, rather than 

abstract.”  Federal Ins. Co. v. Sammons Financial Group, Inc., 595 F.Supp.2d 962, 972 (S.D. Iowa 

2009).  “Basically, the question in each case is whether the facts alleged, under all circumstances, 

show that there is a substantial controversy, between parties having adverse legal interests, of 

sufficient immediacy and reality to warrant the issuance of a declaratory judgment.”  MedImmune, 

                                                            
4 For purposes of this opposition, the Commissioner will not fully address the claims for injunctive relief 
because his claim for a declaratory judgment is sufficient to overcome the Rehabilitator’s motion.  
Notwithstanding, the Anti-Injunction Act “is not a jurisdictional statute, but goes only to the granting of a 
particular form of equitable relief.”  Matter of Mooney Aircraft, Inc., 730 F.2d 367, 372 (5th Cir. 1984).  
“Since a court need not consider the limits of its remedial authority unless it has jurisdiction to reach the 
merits of an action, it is generally inappropriate to apply the Anti–Injunction Act before resolving all 
jurisdictional questions.”  Arkansas Blue Cross and Blue Shield v. Little Rock Cardiology Clinic, P.A., 551 
F.3d 812, 818 (8th Cir. 2009).   
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549 U.S. at 127 (2007).  Further, although “applying the ripeness doctrine in the declaratory 

judgment context presents a unique challenge[,]” a declaratory judgment action is ripe for 

adjudication when an actual controversy exists.  Orix Alliance, Inc. v. Wolfe, 212 F.3d 891, 896 

(5th Cir. 2000). 

There is a concrete and substantial threat contained in the Plan itself, which purports to 

assert power to regulate the insurance policies of Louisiana citizens and to override the 

Commissioner’s jurisdiction in approving rates on behalf of SHIP’s Louisiana policyholders.   See 

Plan at p. 29 (“The Rehabilitator will not seek separate approval or rate increases or benefit 

reduction from insurance regulators in the states in which the policies were issued.”).  The 

Rehabilitator candidly admits that “the Plan would not be feasible . . . if rate modifications required 

approval from each of the states in which SHIP policies have been issued . . . . [T]he need to obtain 

such approvals would insert a lengthy delay in time-line that would be costly, if not fatal, to the 

Plan.”  Plan at p. 90.   Thus, it is incontrovertible that the Plan itself views the Rehabilitator’s 

ability to cram down the rate increases and benefit modifications on other states as an essential 

element thereof, and she is unconcerned with the legality of such actions.  

Following formal comments to the Plan in which commissioners of several state insurance 

commissioners also voiced their concerns about the legality of the Plan5, the Rehabilitator 

amended the Plan, but, notably, did not amend the provisions therein addressing the circumvention 

of state regulatory approvals.  As an apparent concession, the amended Plan does include an 

alternative option to any states that object to the modification of rates by the Rehabilitator, referred 

                                                            
5 See Formal Comments of the Maine Superintendent of Insurance, the Massachusetts Commissioner of 
Insurance, and the Washington Insurance Commissioner, attached as Exhibit A to the Rehabilitator’s 
motion. 
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to in the Plan as the “Issue-State Rate Approval.”  (Plan, p. 101).  The essential elements of the 

Issue-State Rate Approval procedure can be summarized as follows: 

1. The chief insurance regulator of a State may advise the Rehabilitator that 
“his or her state elects to ‘opt-out’ of the rate increase component” of the Plan, in 
which case the policyholders in the State will not have the Plan choices. (Absent 
such an “opt-out,” the rates will be set under the Plan in disregard of the rate review 
statutes.) 
 
2. The Rehabilitator then files a rate increase application with the State 
insurance regulator using the proposed rates set forth in the Plan. 
 
3. The application is deemed denied if not addressed within 60 days. If the 
regulator approves the rate increase in full, the State is treated as having not opted-
out. 
 
4. If the application is denied or granted in part, then holders of policies issued 
in the State have specified options. These options will be worse than the Plan 
options in other States.6  

 
It is clear that the Issue-State Rate Approval is coercive in that if a state insurance regulator refuses 

to approve premium increases mandated by the Plan, then the Rehabilitator will make an end-run 

around the state regulator and policyholders will be compelled to accept premium increases and/or 

downgraded benefits without regulator approval.  Thus, the Issue-State Rate Approval is a thinly-

veiled Hobson’s choice. 

The Rehabilitator’s argument that there is no “case or controversy” because the Plan may 

be amended in the future must fail because the Plan’s stated intentions are unequivocal.  Further, 

it is particularly notable that the Rehabilitator does not cite any authority—statutory or otherwise—

that would bestow upon her the ability to carry out the Plan as currently proposed.  Consequently, 

                                                            
6 See Amendment to the Formal Comments of the Maine Superintendent of Insurance, the Massachusetts 
Commissioner of Insurance, and the Washington Insurance Commissioner, filed in the SHIP Rehabilitation 
Proceeding on November 30, 2020, attached hereto as Exhibit A, pp. 8–9. The Amended Plan provides that 
if a state regulator does not “timely approve the full rate increase sought by the Rehabilitator, the policies 
in that state will be deemed opt-out policies.” Amended Plan, pp. 102-103. In such event, the Amended 
Plan would impose mandatory premium increases and/or benefit reductions bypassing Louisiana’s 
regulatory authority. 
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the Commissioner’s standing in this suit is evident: absent intervention by this Court, the 

Rehabilitator will attempt to unlawfully seize certain regulatory powers granted solely to the 

Commissioner by the citizens of Louisiana and protected by the guarantees of Federal law. 

B. This Court has Subject Matter Jurisdiction under both the Constitution and the 
McCarran-Ferguson Act 

 
The Supreme Court has established that insurer rehabilitations must withstand 

Constitutional scrutiny under both the Due Process Clause and the Contacts Clause.  In Neblett v. 

Carpenter, the Supreme Court held that the Due Process Clause and the Contracts Clause require 

that creditors of insurance companies receive under a rehabilitation plan at least what they would 

receive in liquidation.  305 U.S. 297 (1938).  This principle is oft-cited in Pennsylvania law.  See, 

e.g., Foster v. Mut. Fire, Marine & Inland Ins. Co., 531 Pa. 598, 613, 614 A.2d 1086, 1093–94 

(1992) (“Under Neblett, creditors must fare at least as well under a rehabilitation plan as they 

would under a liquidation[.]”); Koken v. Fid. Mut. Life Ins. Co., 803 A.2d 807, 826 (Pa. Commw. 

Ct. 2002) (“Creditors and policyholders must fare at least as well under a rehabilitation plan as 

they would under a liquidation.”).  Indeed, the Plan itself attempts to withstand this Constitutional 

scrutiny by analyzing whether the SHIP “policyholders would be better served by placing [SHIP] 

in liquidation” or if they “would fare better under the [Plan].”  Plan at p. 99.  At the very least, the 

Commissioner has stated a federal cause of action under the principles set forth in Neblett, i.e., in 

his capacity as Commissioner of Insurance of the State of Louisiana, he has a cognizable interest 

in ensuring that the SHIP policyholders residing in Louisiana would fare at least as well under the 

Plan as they would in liquidation.  As currently drafted, the Plan denies the Commissioner the 

ability to engage in that inquiry—as he is required (and solely entitled) to do under Louisiana 

law—on behalf of the Louisiana citizens affected by the Plan.  For that reason, this Court has 

subject matter jurisdiction under the Due Process and Contracts clauses of the Constitution.   
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In the alternative, although the McCarran-Ferguson Act does not expressly recognize a 

cause of action, the Supreme Court in Cort v. Ash established a four factor test to ascertain whether 

a cause of action may be inferred from a federal statute: “(1) whether the plaintiff is one of a class 

for whose special benefit the statute was enacted; (2) whether there is an indication of legislative 

intent to create or deny such remedy; (3) whether such a remedy would be inconsistent with the 

underlying legislative purpose; and (4) whether the cause of action is one traditionally relegated 

to state law.”  422 U.S. 66, 78 (1975).  Although all four factors are relevant, “the determinative 

question is whether Congress intended to create a private right of action in favor of the plaintiff.”  

Wright v. Allstate Ins. Co., 500 F.3d 390, 395 (5th Cir. 2007).  In the context of McCarran-

Ferguson, whether it provides an implied cause of action appears to be an issue of res nova.  

Fortunately, the legislative history of McCarran-Ferguson provides a clear answer as to whether 

the Cort test is satisfied.   

At its core, the McCarran-Ferguson Act delegates the regulation of insurance to the 

individual states, essentially divesting Congress of its commerce clause powers to regulate 

insurance on an interstate basis.  Am. Ins. Ass’n v. Garamendi, 539 U.S. 396, 428 (2003) (“As the 

text itself makes clear, the point of McCarran–Ferguson's legislative choice of leaving insurance 

regulation generally to the States was to limit congressional preemption under the commerce 

power, whether dormant or exercised.”).  What McCarran-Ferguson prohibits, however, is the 

ability of a state to “regulate activities carried on beyond its own borders.”  F.T.C. v. Travelers 

Health Association, 362 U.S. 293, 300 (1960).  In that regard, the Supreme Court in Travelers 

Health extensively quotes the legislative history of McCarron-Ferguson, stating, in pertinent part, 

that it was “not the intent of Congress in the enactment of [McCarran-Ferguson] to clothe the 

States with any power to regulate or tax the business of insurance” outside their respective 
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jurisdictions.  Id. (quoting (H.R.Rep. No. 143, 79th Cong., 1st Sess. 3.)).  Significantly, one of the 

drafters of the bill “repeatedly emphasized that the provision did not authorize state regulation of 

extraterritorial activities.”  Id. (citing 91 Cong.Rec. 1481, 1483, 1484).   Simply put: “Nothing in 

the proposed law would authorize a State to try to regulate for other States[.]”  Id. (citing 91 

Cong.Rec. 1483).   

The analysis of the Cort factors is made simple by such unambiguous legislative 

statements.  First, the Commissioner is one of a class for whose special benefit the statute was 

enacted, i.e., the McCarran-Ferguson Act directly relates the state regulation of insurance, of which 

the Commissioner is currently an active participant.  Second, the legislative intent plainly creates 

the equitable remedies sought by the Commissioner.  The history reflects that state overreach was 

an original concern of the legislators voting on the passage of McCarran-Ferguson, and the fact 

that the drafters of the bill so explicitly defined the parameters of state action under McCarran-

Ferguson reflects that the Commissioner’s remedy sought in this suit would be consistent with the 

drafters’ original intent.  Third, for the same reason, the remedy sought in this sought is entirely 

consistent with the underlying legislative purpose.  Finally, there is no cause of action available to 

the Commissioner that is traditionally relegated to state law.   Accordingly, this Court also has 

subject matter jurisdiction under implied causes of action set forth in McCarran-Ferguson.   

II. This Court Has Personal Jurisdiction Over the Rehabilitator as an Unauthorized 
Insurer 
 

A motion to dismiss under Rule 12(b)(1) is analyzed under the same standard as a motion 

to dismiss under Rule 12(b)(6).  Benton v. U.S., 960 F.2d 19, 21 (5th Cir. 1992).  Further, in ruling 

on a 12(b)(1) motion, “the court is permitted to look at evidence in the record beyond simply those 

facts alleged in the complaint and its proper attachments.”  Ambraco, Inc. v. Bossclip B.V., 570 

F.3d 233, 238 (5th Cir. 2009).  In assessing whether subject matter jurisdiction exists, the court 
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may evaluate (1) the complaint alone, (2) the complaint supplemented by undisputed facts 

evidenced in the record, or (3) the complaint supplemented by undisputed facts plus the court’s 

resolution of disputed facts.  Snell v. Simpson, 2012 WL 243348 at *1 (M.D. La. Jan. 5, 2012).  

A. This Court has Specific Jurisdiction under the Louisiana Insurance Code 

This Court has specific jurisdiction over the Rehabilitator by virtue of the Rehabilitator’s 

actions in connection with the Plan.  “For specific jurisdiction, the defendant must have 

purposefully directed activities at the forum and / or its residents, and the litigation must result 

from alleged injuries that arise from or relate to those activities.”  Lewis v. Pine Belt Multipurpose 

Community Action Acquisition Agency, Inc., 48,827 (La.App. 2 Cir. 4/9/14), 138 So.3d 776, 782 

(citing Burger King Corp. v. Rudzewicz, 471 U.S. 462, 475 (1985)).   Under the Louisiana long 

arm statute, a court may exercise personal jurisdiction over a nonresident as to a cause of action 

arising from the transaction of business in the State of Louisiana.  La. R.S. 13:3201(A).   In that 

regard, the Louisiana Insurance Code has specific rules conferring personal jurisdiction over any 

person unlawfully transacting the business of insurance “acting with actual or apparent authority 

of the insurer, on behalf of the insurer”. La. R.S. 22:1902(A).  Specifically, La. R.S. 22:1902(A)(6) 

provides that “the transaction of an insurance business” in the State of Louisiana includes the 

“proposing to do any insurance business . . . designed to evade the provisions of the insurance laws 

of the state.”    (emphasis added).   Notably, the broad parameters of “transacting business” set 

forth in La. R.S. 22:1902 are consistent with the insurance laws of several states.  See, e.g., C.R.S. 

§ 10-3-903 (defining “transacting insurance business” under Colorado law to include, among other 

things, the “doing, or proposing to do, any insurance business . . . in a manner designed to evade” 

Colorado insurance laws); C.G.S. § 38a-271 (defining “doing an insurance business” under 

Connecticut law to include, among other things, the “doing or proposing to do any insurance 
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business . . . in a manner designed to evade” Connecticut insurance laws); McKinney's Insurance 

Law § 1101 (defining “doing an insurance business” under New York law to include, among other 

things, the “doing or proposing to do any business . . . in a manner designed to evade” New York 

insurance laws).   

A plain reading of the Plan reflects the Rehabilitator’s proposal to engage in the business 

of insurance in Louisiana in a manner designed to evade the insurance laws of the state of 

Louisiana.  See Plan at p. 29, 90 (“The Rehabilitator will not seek separate approval or rate 

increases or benefit reduction from insurance regulators in the states in which the policies were 

issued. . . . [T]he Plan would not be feasible . . . if rate modifications required approval from each 

of the states in which SHIP policies have been issued . . . . [T]he need to obtain such approvals 

would insert a lengthy delay in time-line that would be costly, if not fatal, to the Plan.”).  Thus, the 

proposals set forth in the Plan itself are sufficient to confer personal jurisdiction to this Court over 

the Rehabilitator pursuant to La. R.S. 22:1902.  Cf. Cogswell v. American Transit Ins. Co., 923 

A.2d 638 (finding that similar statute in Connecticut satisfies Constitutional requirements for 

personal jurisdiction).   

B. This Court has Jurisdiction over SHIP and, thus, the Rehabilitator 

In the alternative, under Pennsylvania law, the Rehabilitator has all the powers of the 

directors, officers, and managers of the company in rehabilitation, whose authority is suspended. 

40 P.S. § 221.16(b).   Concordantly, the Rehabilitator has full power to direct and manage, hire 

and discharge employees, and deal with the property and business of the insurer.  Id.  Thus, 

Pennsylvania law is clear that the Rehabilitator “stands in the shoes” of SHIP when acting in her 

capacity as statutory rehabilitator.  See Com ex rel. Kelly v. Commw. Mut. Ins. Co., 299 A.2d 604, 

606 (Pa. 1973) (“Thus, the Commissioner, as statutory liquidator, having the same authority as a 
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receiver, ‘stand(s) in the shoes of the owner and take(s) only his interest in the property[.]”; 

Vickodil v. Com., Ins. Dep’t, 126 Pa. Cmwlth. 390, 396, 559 A.2d 1010, 1013 (1989) (“In short, 

the rehabilitator or liquidator steps into the shoes of the insurer’s officers and directors in the 

conduct of that insurer’s affairs.”).  Accordingly, as the Rehabilitator is currently acting in a 

representative capacity of SHIP, SHIP’s contacts may be imputed on the Rehabilitator for purposes 

of personal jurisdiction.  See, e.g., Washington v. Baker Petrolite Corp., 2010 WL 3430494, at *1 

(E.D. La. Aug. 24, 2010) (corporate trustee subject to personal jurisdiction despite having no 

offices in Louisiana nor directly conducting business in Louisiana); Green v. Group Programs, 

Inc., 622 So. 2d 275, 276 (La. App. 1 Cir. 1993) (bank trustee subject to personal jurisdiction 

despite having no offices or employees in Louisiana nor directly conducting business in 

Louisiana).  There is little question whether SHIP has minimum contacts with the State of 

Louisiana: as set forth in the Complaint, SHIP has a certificate of authority to transact business as 

a licensed insurer in the State of Louisiana and has issued policies to Louisiana citizens.  Am. 

Compl. ¶ 3.    

III. Abstention Should not be Exercised under the Present Facts 

A. Burford Abstention 

Defendant’s contention is correct, albeit misleading, that federal courts often abstain from 

hearing cases involving insurers in rehabilitation or liquidation pursuant to Burford abstention.  

Although this conflict is normally managed “by [the federal court] exercising Burford abstention 

to avoid interfering with state rehabilitation proceedings[,]” the Fifth Circuit has made it clear that 

Burford abstention is not mandated in proceedings ancillary to an insurer insolvency and, 

accordingly, district courts “are not automatically stripped of subject matter jurisdiction over 

claims asserted against an insurer undergoing state insolvency or rehabilitation proceedings.”  
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Callon Petroleum Co. v. Frontier Ins. Co., 351 F.3d 204, 209 (5th Cir. 2003).  Further, “[w]hile 

Burford is concerned with protecting complex state administrative processes from undue federal 

interference, it does not require abstention whenever there exists such a process, or even in all 

cases where there is a ‘potential for conflict’ with state regulatory law or policy.”  New Orleans 

Public Service, Inc. v. Council of the City of New Orleans, 4901 U.S. 350, 362 (1989).   

Typically speaking, there are three categories of insurer insolvency disputes in which 

Burford should be considered: (1) suits by the insolvent insurer's policyholders or policy 

beneficiaries against third parties in which the defendant, often supported by the insurer’s receiver, 

urges abstention because recovery by the plaintiff may reduce the receiver's ability to recover on 

behalf of the insurer's insolvency estate; (2) cases in which the insolvent insurer or its receiver has 

asserted a claim in the federal action which, if successful, will enhance the insolvent’s estate; (3) 

cases featuring claims by policyholders, policy beneficiaries, and other creditors against a now-

insolvent insurer. Wolfson v. Mutual Ben. Life Ins. Co., 51 F.3rd 141, 145–46 (8th Cir. 1995).   The 

current dispute does not fall within any of those categories and, accordingly, this is not a “typical” 

scenario in which abstention is typically exercised nor does it appear that there are any reported 

decisions allowing what the Rehabilitator is attempting vis a vis the Plan. 

Notwithstanding, the Rehabilitator’s analysis of the Burford factors is incorrect.  The 

Rehabilitator argues that the issue is, ultimately, whether she is entitled under Pennsylvania law to 

carry out the Plan as currently drafted.  The Commissioner disagrees.  It is well-settled that the 

Rehabilitator has no authority under Pennsylvania law to regulate insurance (particularly policy 

premiums and conditions) in the state of Louisiana.  Rather, the crux of the Commissioner’s 

contention is that her actions are barred by Louisiana law, in addition to the lack of any federal 

authority—Constitutional, statutory, or otherwise—that permits the Rehabilitator to engage in the 
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interstate regulation of insurance.7  A state rehabilitation proceeding is not the proper venue to 

adjudicate such issues, hence why the Commissioner did not avail himself of the opportunity to 

participate in the rehabilitation proceedings.  For these reasons, Burford abstention should not be 

exercised by this Court.   

B. Colorado River Abstention 

Colorado River abstention “only applies where there are parallel proceedings pending in 

federal and state court.”  Diamond Offshore Co. v. A&B Builders, Inc., 302 F.3d 531, 540 (5th Cir. 

2002).  Parallel actions are those “involving the same parties and the same issues.”  RepublicBank 

Dallas Nat. Ass’n v. McIntosh, 828 F.2d 1120, 1121 (5th Cir. 1987).  As acknowledged by the 

Rehabilitator, the Commissioner is not a party to the rehabilitation proceeding in Pennsylvania, 

instead arguing that, because the Commissioner had the opportunity to intervene in said proceeding 

and neglected to do so, the proceedings are still “parallel” for purposes of Colorado River.  There 

is no authority for this proposition, and Colorado River abstention is therefore inappropriate.8 

Notwithstanding, “a federal court must keep in mind that the balance [should be] heavily 

weighted in favor of the exercise of jurisdiction.”  Moses H. Cone Mem. Hosp. v. Mercury Const. 

Corp., 460 U.S. 1, 16, (1983).  “[O]nly the clearest of justifications will warrant the federal court’s 

staying its hand.”  RepublicBank Dallas, 828 F.2d at 1121.   This is because the doctrine represents 

                                                            
7 Indeed, as the Commissioner contends, it is directly prohibited. The Full Faith and Credit Clause cannot 
be used by one state to interfere impermissibly with the exclusive affairs of another.”  Rosin v. Monkin, 599 
F.3d 574, 577 (7th Cir. 2010); see also Thomas v. Washington Gas Light Co., 448 U.S. 261, 282–83, (1980) 
(“[F]ull faith and credit need not be given to determinations that [such state] had no power to make.”; 
Franchise Tax Bd. Of California v. Hyatt, 538 U.S. 488, 494 (2003) (stating that full faith and credit “does 
not compel a state to substitute the statutes of other states for its own statutes dealing with a subject matter 
concerning which it is competent to legislate.”) 
8 In addition, as established by this opposition, the issues presented in the two proceedings are plainly 
different.  One was commenced for establishing the best course of action for the rehabilitation of an 
insolvent insurer, whereas the other was commenced to establish the rights, or lack thereof, of state 
insurance regulators to engage in the interstate regulation of insurance. 
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“an extraordinary and narrow exception” to the “virtually unflagging obligation of the federal 

courts to exercise the jurisdiction given them.”   Colorado River Water Conversation District v. 

U.S., 424 U.S. 800, 813, 817 (1976).   The Rehabilitator has not shown that the balance of the 

Colorado River factors overcome this exceedingly high hurdle. 

CONCLUSION 

 For the reasons set forth herein, the motion filed by the Rehabilitator should be denied. 

     Respectfully Submitted: 
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Attorney General 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
In Re: Senior Health Insurance 
Company of Pennsylvania 
(in Rehabilitation)                 

: 
: 
: 

 
 
No. 1 SHP 2020 

 
AMENDMENT TO THE FORMAL COMMENTS OF THE 

MAINE SUPERINTENDENT OF INSURANCE, THE 
MASSACHUSETTS COMMISSIONER OF INSURANCE, AND 

THE WASHINGTON INSURANCE COMMISSIONER  
 

In accordance with the Court’s Order of October 27, 2020, the intervenors 

Superintendent of Insurance of the State of Maine, Commissioner of Insurance of 

the Commonwealth of Massachusetts, and Insurance Commissioner of the State of 

Washington (the “State Insurance Regulators”) submit this amendment to their 

Formal Comments filed September 15, 2020 to address material issues first raised 

in the Amended Plan of Rehabilitation (“Amended Plan”) filed by the 

Pennsylvania Insurance Commissioner as Rehabilitator (“Rehabilitator”) of Senior 

Health Insurance Company of Pennsylvania (“SHIP”) on October 21, 2020.   

This amendment supplements the State Insurance Regulator’s Formal 

Comments.  The State Insurance Regulators continue to assert the comments and 

objections in their initial Formal Comments as comments and objections to the 

Amended Plan, as with one exception they apply to the Amended Plan.1   

 
1 The exception is that the Amended Plan has been amended to provide that assumed business 
will not be treated as direct business under the Plan consistent with the State Insurance 
Regulators’ comment on that point.  See Amended Plan at 92. 
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As an initial matter, the State Insurance Regulators note that the Amended 

Plan does not provide, and the Rehabilitator has not otherwise provided, the 

analyses on which the Rehabilitator relies to contend that the Amended Plan 

satisfies applicable standards and is reasonably likely to succeed.  The Amended 

Plan merely asserts that the applicable standards have been satisfied.  The 

Rehabilitator, as the proponent of the Amended Plan, has the burden of showing 

that the Plan satisfies the standards for approval.  See 40 P.S. § 221.16(d). 

The State Insurance Regulators requested the analyses and reports on which 

the Rehabilitator relies in their initial Formal Comments, in their October 13, 2020 

application, and in their November 10, 2020 renewed application for an order 

directing the Rehabilitator to produce the analyses and reports.  The State 

Insurance Regulators incorporate those filings by reference and reserve their rights 

to address the analyses and reports when provided. 

I. THE AMENDED PLAN DOES NOT SHOW THAT IT 
COMPLIES WITH APPLICABLE STANDARDS. 

  
A. Constitutional Standard.  As noted in the Formal Comments, a 

rehabilitation plan must not place policyholders in a position worse than 

liquidation.  See State Insurance Regulators’ Formal Comments at 7-8.  The 

Amended Plan recognizes the constitutional standard in a new section entitled “No 

Worse Than Liquidation,” which states that the Plan “is designed to place 
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policyholders in no worse a position than they would face in a liquidation of 

SHIP.”  Amended Plan at 12.  See id. at 96.    

The Amended Plan does not show that it satisfies this constitutional 

standard.  With respect to the standard, the Plan only states that: 

Option Two will provide at least the benefit value that the Guaranty 
Association would provide in liquidation for every policyholder whose 
current policy provides benefits in excess of those limits.  . . .  For 
policyholders with current benefits below Guaranty Association limits, 
Option Two will provide at least the current level of benefits. 
 

Amended Plan at 12.  See id. at 89.  This attempt to demonstrate that the standard 

has been met is flawed in at least three ways. 

First, it appears to disregard the benefits in excess of Guaranty Association 

limits to which policyholders are entitled.  The Rehabilitator estimates that “more 

than 20% of the benefits to which SHIP policyholders are expected to be entitled 

under current policies would exceed the statutory limits of guaranty association 

coverage.”  Amended Plan at 89-90.   

Second, it also appears not to consider the premium increases contemplated 

by the Amended Plan.  Option Two will have two effects on policyholders:  it will 

reduce the benefits and it will increase premiums.  See Amended Plan at 12, 20.  

The “no worse than liquidation” section of the Amended Plan says nothing about 

how the policyholders would fare in a liquidation considering benefits and 

premiums together. 
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Third, it does not appear to compare results in rehabilitation with the 

appropriate uniform nationwide results that would obtain in a liquidation.   

A liquidator takes the policies as she finds them, determines applicable benefits, 

and applies a uniform distribution percentage to those benefits.  Thus, in 

liquidation, all policyholders nationwide would receive the same distribution 

percentage, as the statute specifically prohibits subclasses within a priority class.  

40 P.S. § 221.44.  The Rehabilitator, however, intends to impose different burdens 

on policyholders in the different States.  Under the Amended Plan, “[g]enerally, 

policyholders whose policies were issued in states that have approved 

comparatively more rate increases over preceding years will face lower premium 

increases or benefit reductions under the Plan.”  Amended Plan at 17.  This is a 

result quite different from liquidation.  The Amended Plan does not provide 

information about the different effects on policyholders of these two approaches. 

The Rehabilitator asserts that there has been “extensive analysis and 

discussion” (Amended Plan at 99) on which she relies.  The Court should direct 

that it be produced so that the intervenor State Insurance Regulators and the Court 

can understand the Rehabilitator’s analysis of contractual impairments and 

comparison of the results of the Amended Plan and liquidation. 

B. Feasibility of the Plan.  The Rehabilitator acknowledges the feasibility 

(likelihood of success) standard in a new section entitled “Plan Projections” stating 
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that “the Rehabilitator believes that, depending on policyholder elections, Phase 

One of the Plan could greatly reduce, if not eliminate, the Funding Gap.”  

Amended Plan at 17 (emphasis added).  (That gap is now estimated at “more than 

$1 billion.”  Id. at 81.)  The support for this assertion consists of “some 

hypothetical results that could be expected from operation of the Plan as 

proposed.”  Id. at 17.  The Amended Plan describes four scenarios, the first of 

which reduces the Funding Gap by “less than 50%,” the second by “a bit over half 

the deficit,” the third by “between 75% . . . and 86%,” and the fourth by between 

93% and 100%.  Id. at 18. 

This is far from a showing that the Amended Plan is likely to succeed, even 

on its own terms.  In light of the Amended Plan’s proposed permanent conversion 

of the policyholder benefits reduced by the Amended Plan into “non-insurance 

general creditor indebtedness,” a strong showing must be made that the Amended 

Plan is viable.  (See Section III below for a fuller discussion of this issue.)  Instead, 

the Amended Plan only offers four extreme scenarios, each assuming that 100% of 

at least one category of policyholders will select one option.  Of the four projected 

results, at least the first two could not reasonably be termed “success” because they 

will only reduce the Funding Gap by half.  

To make a showing that the Amended Plan is reasonably likely to succeed, 

the Plan properly must include projections based on reasonably likely scenarios.  

Case 3:20-cv-00604-SDD-EWD     Document 20-1    01/08/21   Page 5 of 19



 

6 
 

The Rehabilitator, who is familiar with SHIP’s business and policyholders, must 

have some expectation of how policyholders will react to the Amended Plan, what 

mix of options they are likely to choose, and thus the scenario or scenarios that are 

reasonably likely to emerge.  In the absence of projections concerning such 

scenarios, there is no basis to conclude that the Plan is reasonably likely to succeed 

in addressing the Funding Gap.  It is not sufficient to say that the Plan creates the 

“possibility” of greatly reducing the Company’s deficit, Amended Plan at 17, 

especially where the Plan will subordinate and ultimately cut off policy benefits 

that otherwise could be the subject of a claim in liquidation.  See id. at 86.   

C. Fairness and Equity.  The Amended Plan asserts that it is “fair and 

equitable.”  Amended Plan at 96.  It contends that it “addresses historically 

discriminatory premium rates through asset allocations . . . and through the 

premium rate increase structure” and that it “treats similarly situated policyholders 

in the same way.”  Id. at 96, 97.   

Whether the Amended Plan is fair and equitable depends in great part on the 

definition of “similarly situated” policyholders.  As described above, in a 

liquidation, all policyholders are treated equally in that they would receive the 

same pro rata percentage of their contractual benefits as permitted by the available 

assets.  It appears that the Rehabilitator defines “similarly situated” based on 

retrospective calculations of “If Knew” premiums against those actually paid.   
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The Rehabilitator’s approach necessarily results in policyholders in different 

States receiving different benefit cuts and premium increases.  Indeed, that is a 

specifically intended result of the Amended Plan, as the Rehabilitator has expressly 

chosen an approach to address what she refers to as a “subsidy problem.”  

Amended Plan at 99.  This “problem,” however, is a predictable and apparent 

consequence of the individual state rate review regime applicable to SHIP and all 

other national insurers writing types of insurance that are subject to state rate 

approval.  Under this long-standing, legislatively-established regime, policyholders 

in different States will inevitably pay different rates and incur different loss ratios 

for the same coverage.  The Amended Plan seeks to “fix” this perceived problem 

by providing for premium increases and benefit cuts premised upon calculations of 

“If Knew” “should have been” charged premiums.  See id. at 29, 90, 96-97, 99.   

This is not equitable, as the policyholders who will bear the brunt of the 

Amended Plan were not responsible for the many factors that brought SHIP to its 

present insolvent condition.  See Amended Plan at 82-83.  The imposition of 

different, and much greater, rate increases and benefit cuts in some States than in 

others will deprive policyholders in the burdened State of contractual benefits at a 

greater percentage than those in other States.  All policyholders, however, are 

entitled to receive as much as possible of their contractual benefits.  It is not 
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equitable to deprive some more than others, especially where the greater burdens 

may cause those policyholders to drop coverage altogether. 

II. THE “OPT-OUT” IN THE AMENDED PLAN DOES NOT 
CURE THE PLAN’S DISREGARD OF OTHER STATES’ 
RATE REVIEW STATUTES. 

In their Formal Comments, the State Insurance Regulators commented that 

the Plan improperly seeks to override individual States’ regulatory authority over 

premium rates to be charged to their residents.  State Insurance Regulators’ Formal 

Comments at 15-18.  The State Insurance Regulators objected that the Plan’s 

attempt to avoid state rate review exceeds the authority granted to the Rehabilitator 

by the rehabilitation statutes, violates the insurance statutes of the various States, is 

unconstitutional, and is inconsistent with comity.  Id. at 18-27. 

The Rehabilitator attempts to address these issues in the Amended Plan by 

adding a new “Issue-State Rate Approval” provision under which the chief 

regulatory official in a State may “opt-out” of the Plan’s rate determination process 

by “withdraw[ing]” all the policies issued in the State from the rate increase 

determination provisions of the Plan.  Amended Plan at 101.  The essentials of this 

proposed “opt out” are: 

 The chief insurance regulator of a State may advise the Rehabilitator 
that “his or her state elects to ‘opt-out’ of the rate increase 
component” of the Plan, in which case the policyholders in the State 
will not have the Plan choices.  (Absent such an “opt-out,” the rates 
will be set under the Plan in disregard of the rate review statutes.)  
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 The Rehabilitator then files a rate increase application with the State 
insurance regulator at the “If Knew Premium” level.   

 The application is deemed denied if not addressed within 60 days.  If 
the regulator approves the rate increase in full, the State is treated as 
having not opted-out. 

 If the application is denied or granted in part, then holders of policies 
issued in the State have specified options.  These options will be 
worse than the Plan options in other States.  The Amended Plan states 
this approach “would reduce or eliminate the requirement that other 
policyholders subsidize the opt-out policies and provides opt-out 
policyholders benefits at least equal to, and in many cases exceeding, 
what they would have received in liquidation.” 

 Amended Plan at 102-103.  By adding this “opt-out” option, the Amended Plan 

purports to address the problems presented by the Plan’s attempt to supersede the 

rate review statutes of the individual States.  However, an “opt-out” does not cure 

the Plan’s flawed concept for at least two discrete reasons. 

First, there is no statutory basis for an insurance regulator to “opt-out” of a 

rehabilitation plan on behalf of all policyholders in a State.  The Issue-State Rate 

Approval amendment incorrectly assumes that a state insurance regulator is 

authorized to act on behalf of all the policyholders in his or her State to “opt-out” 

of Plan rate provisions.  There is no basis for that assumption.  The State Insurance 

Regulators have objected to the Amended Plan because it seeks to displace the 

individual State rate review statutes that, as chief State insurance regulators, they 

are charged with enforcing.  They are responding to the Plan’s attempt to override 

their legislatively-granted regulatory authority over the rates applicable to residents 
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of their States.  They are not asserting this objection as some sort of agent for the 

policyholders in their States, and they do not have the authority to determine on 

behalf of policyholders whether or not to opt-out of Plan provisions.   

Second, and more fundamentally, the Issue-State Rate Approval amendment 

does not provide for “opt-out” State insurance regulators to actually review rates 

under their statutes.  Instead, it attempts to coerce those regulators to approve the 

rates sought by the Rehabilitator.  Under the amendment, if the insurance 

regulators do anything other than approve the Rehabilitator’s requested rates in full 

within 60 days, then the policyholders in the State will be treated worse than the 

policyholders in other States.  See Amended Plan at 102-103.  The Amended Plan 

seeks to present the appearance of deference to State rate review statutes while in 

fact requiring the States to approve the requested rates, in full, on pain of punishing 

policyholders in the State. 

This nominal deference to state statutes does not cure the violations noted in 

the State Insurance Regulators’ Formal Comments.  The rehabilitation statutes do 

not authorize the Rehabilitator to override the rate statutes of other States. The 

Amended Plan still seeks to override those rate statutes by compelling a particular 

result – full approval of the rate increases sought under the Plan.  The Full Faith 

and Credit Clause of the United States Constitution requires Pennsylvania to give 

full credit to the rate statutes that apply in other States.  The Amended Plan does 
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not respect those statutes but instead seeks to use them to implement the 

Pennsylvania Rehabilitator’s view of “proper” rates by compelling “opt-out” State 

regulators to implement the Plan’s rate increases under their own statutes.  Comity 

requires that Pennsylvania consider and acknowledge the statutes of sister States.  

The Amended Plan, however, seeks to coerce those States into abdicating their 

statutory rate setting function in favor of Pennsylvania’s views as to what rates 

“should be.”  

In sum, the Amended Plan’s Issue-State Approval provision continues the 

Plan’s effort to override other States’ rate approval laws, just in the guise of an 

“opt-out” that compels the same result – application of the rates sought by the 

Rehabilitator in full and notwithstanding their differential impact across States. 

III. THE AMENDED PLAN’S RESTRUCTURING AND 
SUBORDINATION OF THE UNFUNDED BENEFIT 
LIABILITY PREJUDICES POLICYHOLDERS. 

 
The Amended Plan includes a revised “Policy Restructuring” section that 

now provides that the “Unfunded Benefit Liability” (“UBL”) that will result from 

the restructuring of SHIP’s policies will not have policy status.  It states that the 

unfunded policy benefits – “the amount by which the liabilities have been reduced, 

i.e., the UBL” – will no longer be treated as a policy obligation.  Amended Plan at 

86.  “[T]his liability will not be an insurance obligation arising under SHIP’s 
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policies” and “will be converted into non-insurance general creditor indebtedness.”  

Id.   

This “non-insurance” treatment of policy obligations prejudices 

policyholders in two ways in the event SHIP is ultimately liquidated.  First, it will 

deprive the policyholders of guaranty association coverage relating to the UBL.  

The Amended Plan acknowledges that the policy obligations converted to “non-

insurance” liability “would not constitute a contractual obligation covered by the 

Guaranty Associations if SHIP were liquidated.”  Amended Plan at 86.  Second, it 

will deprive the policyholders of distributions from the SHIP estate on the UBL.  

As a non-policy obligation, the UBL will not be entitled to Class (b) policy-related 

priority under the insurer liquidation priority statute, 40 P.S. § 221.44. 

The conversion of policy liabilities into general liabilities will have 

significant effects if the Amended Plan does not succeed.  If SHIP is placed in 

liquidation, then policyholders will be entitled to the applicable guaranty 

association coverage and distributions from assets based upon their claims.  At 

present, the policyholders would be entitled to guaranty association coverage and 

policy-level priority distributions based upon their present contractual benefits, 

including the UBL.  Under the Policy Restructuring provision, however, the 

policyholders would not be entitled to guaranty association coverage or policy-

level priority distributions on the UBL if SHIP were liquidated post-Plan.   
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There is no benefit to policyholders in having the Plan reduce SHIP’s policy 

obligations so that policyholders will be entitled to pursue only reduced benefits in 

a liquidation.  The Amended Plan should be revised so that the UBL remains a 

policy obligation eligible for guaranty association coverage and Class (b) 

distributions in the event of a liquidation. 

IV. THE ALLEGED RISK OF “TRUNCATING” POLICY 
BENEFITS IS NOT AN APPROPRIATE CONSIDERATION. 

    
The Amended Plan contains a new section concerning “Liquidation Claims 

In Excess of Guaranty Association Limits.”  Amended Plan at 89-90.  In it, the 

Rehabilitator attempts to justify the Amended Plan by referring to an alleged risk 

that benefits in excess of guaranty association coverage might be cut off in 

liquidation.  To the extent it may exist, this risk does not properly support the Plan.  

The Amended Plan estimates that “more than 20%” of the benefits to which 

SHIP policyholders are expected to be entitled would exceed the limits of guaranty 

association coverage.  Amended Plan at 89-90.  The Rehabilitator states that she 

believes that applicable law would authorize her to use SHIP assets to pay part of 

these “uncovered benefits” in the event of a liquidation but that “some members of 

the insurance industry hold the opposite view.”  Id. at 90.  She then cites to an 

unspecified proceeding that has “so far prevented” the liquidator of Penn Treaty 

Network America Insurance Company and American Network Insurance Company 

from making such payments, and she expresses concern that placing SHIP in 
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liquidation might result in “truncating” policy benefits to the limits of guaranty 

association coverage.  Id. at 90.  The Rehabilitator later cites this concern as a 

reason to prefer the Plan to liquidation.  Id. at 99. 

The State Insurance Regulators are not aware of any reason that the 

existence of guaranty association coverage should somehow limit the policy 

benefits that can be claimed in a liquidation.  Guaranty associations exist to protect 

policyholders by providing continuing coverage when an insurer becomes 

insolvent, subject to statutory limitations.  See National Association of Insurance 

Commissioners, Life and Health Insurance Guaranty Association Model Act 

(“LHIGA Model Act”), § 2; e.g., 40 P.S. § 991.1701.  Generally, the guaranty 

associations pay policy benefits within their statutory limits and in turn have a 

policy-level claim in the liquidation for those amounts, on which they will receive 

the policy-level priority percentage distribution.  See LHIGA Model Act, § 8(K)(1) 

and (2); e.g., 40 P.S. 991.1706(l)(1) and (2).   

If the policy benefits exceed the statutory limits on guaranty association 

coverage, then the policyholder has a policy-level priority claim in the liquidation 

for that excess, and will receive the policy-level distribution percentage on that 

allowed excess amount.  See, e.g., 40 P.S. § 221.44(b).  It would be perverse to 

hold that the existence of limited guaranty association coverage cuts off the 

remaining benefits that the policyholders had purchased and to which they would 
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otherwise be entitled.  No statute requires such a result.  See 40 P.S. § 221.36(b)(4) 

(requiring equality of distribution between guaranty associations and policyholder-

level creditors).  If the Legislature intended such a draconian effect, it would have 

said so expressly.  

The alleged risk of “truncation” is not a proper reason to support the 

Amended Plan.  The Plan itself cuts off benefits by restructuring the policies and 

converting the UBL into “non-insurance” liability that will not be paid.  Amended 

Plan at 86.  It is not equitable to support the Plan’s express adverse impacts on 

policyholders based on an asserted concern about a potential adverse effect, 

especially where that concern arises from a position asserted by others that is 

contrary to the purposes of the guaranty association system and that the 

Rehabilitator herself believes to be incorrect.  Amended Plan at 90.2   

V. THE ASSERTED REASONS TO PREFER THE PLAN TO 
LIQUIDATION DO NOT WITHSTAND SCRUTINY. 

 
The Amended Plan includes a new section on “Alternatives to the Plan,” 

including a section on “Liquidation” that presents five principal reasons the 

Rehabilitator claims make the Amended Plan preferable to liquidation.  Amended 

 
2 See Liquidator’s Application for Declaration Regarding Policyholder Claims for Non-GA 
Policy Benefits, In re Penn Treaty Network America Ins. Co. in Liquidation, No. 1 PEN 2009 
(Penn. Commw. Ct. filed March 20, 2019); Liquidator’s Reply Memorandum in Further Support 
of the Application for a Declaration Regarding Policyholder Claims for Non-GA Benefits, In re 
Penn Treaty Network America Ins. Co. in Liquidation, No. 1 PEN 2009 (Penn. Commw. Ct. filed 
May 22, 2019). 
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Plan at 99.  The first two concern the possibility of choice.  The Plan offers 

policyholders some choices among combinations of benefit reductions and 

premium increases.  It also offers policyholders who are able and willing to pay the 

required premium increase to choose to preserve their current coverage.  If the Plan 

put the policyholders in at least as good a position as liquidation, these could be 

reasonable considerations.  However, it is at best uncertain and disputed at this 

point whether the Plan does treat policyholders as well as liquidation.  See Section 

I.A above.  The other three reasons are unsupportable. 

First, the Rehabilitator states that the Amended Plan would “eliminate the 

historical premium rate inequities and subsidies prospectively so that all 

policyholders would pay comparable premiums for comparable coverages.”  

Amended Plan at 99.  This is a “key goal” of the Plan.  Id. at 90.  See id. at 29.  

However, as discussed in Section I.C above, this is another way of saying that the 

Plan will impose greater premium increases and benefit cuts on policyholders in 

some states than in others.  This notion of equity is inconsistent with the equality 

of treatment that is required in liquidation, in which liabilities are fixed at the 

liquidation date and distributions on all policyholder claims must receive equal 

percentage distributions regardless of their state of origin.  See, e.g., 40 P.S. 

§ 221.20(d) (liquidation order fixes the rights and liabilities of the insurer and its 
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policyholders at the date the petition for liquidation is filed); 40 P.S. § 221.44 

(prohibiting subclasses within statutory priority classes).   

The Rehabilitator’s goal of correcting what she perceives as a historical 

inequity does not reflect any legislatively-enacted policy.  It conflicts with the 

express statutory policy of liquidation statutes.  In the circumstances, the actual 

public policy as articulated in statues should control. 

Second, the Rehabilitator states that the Amended Plan would avoid the 

truncation of policy benefits to the applicable guaranty association limit.  Amended 

Plan at 99.  As discussed in Section IV above, this “truncation” is a risk based on a 

legal position with which the Rehabilitator disagrees, and it is not a proper basis on 

which to justify the adverse impacts of the Plan on policyholders, let alone to 

render their treatment under the Plan superior to their treatment in liquidation. 

Third, the Rehabilitator contends that in liquidation premium increases 

sought by guaranty associations would inure to the benefit of insurers assessed to 

fund the associations, not for policyholder claims, while rate increases under the 

Amended Plan would be used to address policyholder claims.  Amended Plan at 

99.  This ignores the fact that the guaranty associations pay for policy benefits 

from their own funds derived from assessments on insurers (to the extent there is a 

shortfall in the insurer’s assets).  See LHIGA Model Act § 9; e.g., 40 P.S. 

§ 991.1707.  They bring this new money to the table to support policyholder 
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benefits (subject to statutory limitations) that otherwise would be paid only in part 

due to the insurer’s insolvency.  Where the guaranty associations provide 

additional resources to fund policy obligations, it is reasonable (and reflects the 

legislative judgment) for them to collect ongoing premiums.  This does not mean 

that money that otherwise would go to policyholders is going to insurers. 

CONCLUSION 

For the foregoing reasons and those stated in the State Insurance Regulators’ 

initial Formal Comments, the Rehabilitator has not shown that the Amended Plan 

satisfies applicable standards.  It should accordingly be disapproved.  In any event 

(1) the Rehabilitator should be directed to provide analyses and reports to the State 

Insurance Regulators, (2) the Plan should be modified to protect policyholders on 

waiver-of-premium status, and (3) the Plan should be modified to provide that the 

Rehabilitator must seek approval of rate changes in each State from the insurance 

regulator of the State in accordance with the State’s laws.    
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November 30, 2020   Respectfully submitted, 

 
By:  Steve Harvey Law LLC, 

 
/s/ Stephen G. Harvey   
Stephen G. Harvey 
steve@steveharveylaw.com  
1880 John F. Kennedy Blvd. 
Suite 1715 
Philadelphia, PA 19103 
Tel. 215-438-6600 
 
Attorneys for the Maine Superintendent of 
Insurance, the Massachusetts Commissioner 
of Insurance, and the Washington Insurance 
Commissioner  

Of Counsel: 
J. David Leslie 
dleslie@rackemann.com  
Eric A. Smith 
esmith@rackemann.com  
Rackemann, Sawyer & Brewster P.C. 
160 Federal Street 
Boston, MA 02110-1700 
Tel. 617-951-1131 
Tel. 617-951-1127 
(appearing pro hac vice) 
Counsel to the Maine Superintendent of Insurance, the Massachusetts 
Commissioner of Insurance, and the Washington Insurance Commissioner 
and Massachusetts Special Assistant Attorneys General and 
Washington Special Assistant Attorneys General 
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