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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

In Re:  Senior Health Insurance 
Company of Pennsylvania in 
Rehabilitation 

No. 1 SHP 2020 

APPLICATION OF THE HEALTH INSURERS  
FOR LEAVE TO INTERVENE FOR A LIMITED PURPOSE  

Pursuant to the Case Management Order for Comments and Hearing on the 

Proposed Plan of Rehabilitation, dated June 12, 2020 (the “Case Management 

Order”) and Pennsylvania Rule of Appellate Procedure 3775, Aetna Life Insurance 

Company, Anthem, Inc., Health Care Service Corporation, Horizon Healthcare 

Services, Inc. d/b/a Horizon Blue Cross Blue Shield of New Jersey, and 

UnitedHealthcare Insurance Company (collectively, the “Health Insurers”), through 

their undersigned counsel, hereby submit this application (the “Application”) for 

leave to intervene for the limited purposes of (a) participating in the proceedings 

related to the proposed plan of rehabilitation or any subsequent or amended plan in 

these proceedings (the “Plan”) of Senior Health Insurance Company of 

Pennsylvania, in Rehabilitation (“SHIP”), including calling or examining witnesses, 

introducing exhibits at the hearing on the Plan and participating in any discovery 

permitted by the Court and (b) participating in any subsequent liquidation 
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proceeding with respect to issues of claim priority and the distribution of estate 

assets.  In support of their Application, the Health Insurers aver the following: 

Interests of the Applicants 

1. The Health Insurers are members of state life and health insurance 

guaranty associations (the “Guaranty Associations”) across the country.  SHIP is 

insolvent.  Application for Order Placing SHIP in Rehabilitation, dated January 23, 

2020, at 6-7.  As stated in bold and capitalized text in the “Important Notice” at the 

outset of the Plan, if the Plan fails to reduce or eliminate the shortfall between SHIP’s 

projected liabilities and the assets projected to be available to fund such liabilities, 

“it is likely that SHIP will be placed in liquidation.”  Plan at 4.  Based on the size of 

the Funding Gap1—between $500 million and $1 billion—it seems all but certain 

that if rehabilitation is not achieved, SHIP will be liquidated.   

2. Upon entry of an order of liquidation with a finding of insolvency, the 

Guaranty Associations’ obligations will be “triggered” and, subject to statutory 

limits and conditions, they will be required to guaranty, assume or reinsure, or cause 

to be guaranteed, assumed or reinsured, SHIP’s policyholder obligations.  40 P.S. § 

991.1706(c); National Association of Insurance Commissioners Life & Health Ins. 

Guaranty Assoc. Model Act (“Model Act”) § 8.B.  By statute, the Guaranty 

Associations will fund these benefits by assessing their member companies, 

1 Capitalized terms used but not defined herein have the meanings ascribed to them in the Plan. 
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including the Health Insurers.  40 P.S. § 991.1707(a); Model Act § 9.A.  Collectively, 

the Health Insurers will be responsible for approximately 27% of Guaranty 

Association assessments resulting from a liquidation of SHIP.  On information and 

belief, these assessments will amount to hundreds of millions of dollar.  Thus, the 

Health Insurers have a direct and substantial interest in the success of SHIP’s 

rehabilitation and restoration to solvency.   

Purposes For Which Applicants Seek To Intervene 

3. The Health Insurers seek to intervene to participate in proceedings 

related to formulation and confirmation of a rehabilitation plan and participate in 

any subsequent liquidation proceeding with respect to issues of claim priority and 

asset distribution.  The Plan, as filed, clearly represents a considerable effort by the 

Rehabilitator and her team of professionals to address SHIP’s Funding Gap.  SHIP 

appears to be in a better position for rehabilitation than other receivership cases 

involving long-term care insurers because it has a higher asset to liability ratio.  The 

Plan seeks to close the Funding Gap through a series of premium rate increases, 

benefit modifications and other policyholder alternatives.  However, the rate 

increases and benefit modifications proposed in the Plan raise their own challenges 

insofar as they may impinge on the jurisdiction and authority of insurance regulators 

in other states, and may therefore be ineffective or unworkable despite confirmation 

of the Plan.   
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4. Among other requirements for confirmation, a plan of rehabilitation 

must be feasible.  See Foster v. Mutual Fire Marine and Inland Ins. Co., 614 A.2d 

1086, 1090 (Pa. 1992) (“Mutual Fire II”), affirming sub nom., remanding in part, 

Grode v. Mutual Fire, Marine and Inland Ins. Co., 572 A.2d 798 (Pa. Commw. Ct. 

1990) (discussing the modification of a proposed plan of rehabilitation following the 

Court’s determination that the plan was not feasible).  The Plan as currently proposed 

may not be feasible as a result of an impending regulatory conflict over the authority 

to set premium rates and policy forms.   

5. Based on communications with counsel representing insurance 

commissioners in other states, a material number of insurance regulators maintain 

that the setting of premium rates and approval of policy forms falls under their 

exclusive jurisdiction and not the jurisdiction of this Court.  They also maintain that 

this Court does not have jurisdiction to determine the scope of their authority.  These 

issues are of national importance and will impact other long-term care insolvencies.  

If those positions are maintained, and the Rehabilitator proceeds with the Plan as 

currently proposed, it appears likely to lead to either significant litigation over the 

Plan in this Court or courts in other states, or ancillary receiverships in other states, 

or both.  Neither result is good for policyholders or the prospects for rehabilitating 

SHIP.   
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6. In the first instance, protracted litigation will result in the dissipation of 

SHIP’s assets without the implementation of the premium rate increases and benefit 

modifications designed to close SHIP’s Funding Gap.  At the same time, during the 

period of uncertainty occasioned by such litigation and regulatory disagreement, 

millions of dollars will be spent in commission payments, which the Plan would 

suspend, in addition to the expenses of litigation and policy benefits that would have 

been eliminated by the Plan.  As SHIP’s assets erode, the prospects for successful 

rehabilitation will continue to significantly diminish.  Without an adequate asset 

base, the likelihood that SHIP’s policyholders will fare better in rehabilitation than 

in liquidation will be reduced, which is one of the requirements for plan 

confirmation.  Koken v. Fidelity Mut. Life Ins. Co., 803 A.2d 807, 826 (Pa. Comm. 

Ct. 2002) (citing Mutual Fire II, 614 A.2d at 1093).   

7. The Court needs to look no further than the recent case of Penn Treaty 

to see the effect of delay on the prospects for successful rehabilitation of a long-term 

care insurer.  Following several years during which no action was taken to modify 

premiums, policy obligations or other obligations of the insurer, the assets dwindled 

to the point where a rehabilitation plan was no longer possible and liquidation was 

the only viable alternative.  The Plan’s proposed premium rate increases and benefit 

modification alternatives may well allow SHIP to be rehabilitated, but time is of the 

essence.   
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8. Even if regulators who object to the Plan’s provisions regarding the 

setting of rates and benefit modifications elect not to oppose the Plan through 

litigation in this Court or elsewhere, and the Plan as proposed is confirmed, it is 

unlikely that they will cede their authority within their states.  That could result in 

ancillary receiverships in which the Guaranty Associations’ obligations will be 

triggered.  At a minimum, this will lead to significant confusion for policyholders as 

they receive conflicting information from their insurer and their regulator.  It would 

also likely lead to a clash over the allocation of SHIP’s assets as between this estate 

and the ancillary receivership estates.  Issues with respect to policy and claims 

administration would be inevitable, leading to further confusion and disruption for 

SHIP’s policyholders.   

9. While these issues present challenges, the Health Insurers believe those 

challenges can be overcome.  A plan needs to be developed quickly with all 

interested parties participating in order to avoid litigation and jurisdictional gridlock.  

10. The Health Insurers believe that they can play an important role in 

finding consensus and developing a plan with all of the interested parties.  They and 

their professionals are experienced with the issues facing long-term care insurers and 

companies in rehabilitation, and have a strong economic incentive to promote 

SHIP’s prompt and successful rehabilitation.  For instance, the Health Insurers were 

instrumental in developing novel policyholder options and advocating for the rate 



DB3/ 203453449.6 7 

increases implemented by the Guaranty Associations and approved by insurance 

regulators following the liquidation order in the Penn Treaty.  Following liquidation 

in the Penn Treaty case, the Health Insurers also played a key role in developing 

communication strategies that were readily understandable for policyholders in 

connection with their policy modification options.  The Health Insurers would bring 

such expertise and capabilities to the SHIP rehabilitation.   

11. In addition to the potential regulatory and jurisdictional challenges, the 

Plan as proposed faces other headwinds.  While the Health Insurers intend to file a 

Formal Comment on or before September 15, 2020, in compliance with the Case 

Management Order, set forth below is a brief discussion of certain of the other 

potential issues that will need to be addressed as part of the plan confirmation 

process.   

 Plan Feasibility.  It is unclear based on the information included in the Plan 
whether Phase 1 or Phase 2 of the Plan (or any subsequent or amended plan) 
could restore SHIP to solvency.  The Health Insurers will seek discovery in 
connection with this issue.  The discovery will consist largely of a request for 
the seriatim policy data and access to (or a deposition of) the actuarial 
professionals whose work supports the Plan.   

 Payment of Differential Premium.  In certain instances, the Plan requires 
certain policyholders who are not currently paying premium to pay a 
Differential Premium.  It is not clear whether doing so is permitted under the 
relevant policies, or applicable law.  It is also not clear how important this 
feature of the Plan is to the reduction or elimination of SHIP’s Funding Gap, 
which again would appear to challenge the feasibility of the Plan.   

 Suspension of Commissions.  The Plan proposes to suspend the accrual of 
commissions as of the Initial Plan Effective Date.  While the elimination of 
commissions is a common feature of insurance company liquidations, it is 
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unclear whether commission payments may be suspended while the company 
is still operating (even though in rehabilitation).  This feature of the Plan 
appears likely to draw opposition from agents.   

 Complexity.  The Plan is exceedingly complex, and may not be readily 
understandable for policyholders.  In particular, the Plan contemplates that 
policyholders will have to make choices in Phase 1 based on their estimate as 
to the success of Phase 1 because their election may limit their options in 
Phase 2.   

 Plan Inconsistencies.  There are several inconsistencies between the Plan and 
the illustrations provided therein.  For example, the section on “Plan Limits” 
implies that under Option 1, if a policy’s Maximum Policy Value is under 
$438,000 or is within the applicable Guaranty Association limit, the policy’s 
Maximum Daily Benefit and Maximum Benefit Period would not be reduced.  
However, Illustrations 9 and 11 contain reductions to the policy’s MDB and 
MPV, respectively, even though the MPV of the policy is below $438,000.  
The Plan also states that with respect to Option 2, “[f]or those policies with 
an MPV that is currently above their applicable Guaranty Association (GA) 
limits, the endorsed policy’s MPV will be adjusted so that it is at least equal 
to the applicable GA limit. The adjustment will be made by lengthening the 
MBP.”  Plan at 37.  Seven of the twelve policy illustrations featured in the 
Plan show policies whose current MPV exceeds their GA limit before 
adjustments are made. In none of these does the Base Policy, after the 
adjustments are made, show an MPV set equal to the GA limit.  See, e.g., Plan 
Illustrations 5-7.    

12. The Health Insurers do not believe that any of these issues are 

insurmountable.  However, they will necessitate careful examination and, in some 

cases, adjustment to the terms of the Plan.  Limited discovery will likely be needed 

as to some of the feasibility issues raised by the Plan.  The Health Insurers would be 

a constructive force in refining and confirming the Plan so that it feasibly addresses 

the issues facing SHIP, its policyholders and other stakeholders.   
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13. If a plan in SHIP is not achievable, the Health Insurers seek intervention 

on the issues of claim priority and asset distribution in a subsequent liquidation.  The 

Health Insurers have been granted limited intervention for this purpose in Penn 

Treaty, where the rehabilitator seeks to allow claims of policyholders for amounts 

beyond what is provided by the Guaranty Associations.  The Health Insurers have 

joined issue on this position, with the Court’s permission.  The Health Insurers 

expect that these same issues will arise in a SHIP liquidation as well, and may affect 

confirmation of the Plan in the rehabilitation.  Even if the Court has ruled on the 

issue in Penn Treaty, it seems likely that appeals would be taken and the matter 

would await final determination in the Pennsylvania Supreme Court for some time.   

Applicants Satisfy The Rule 3775 Standard For Limited Intervention 

14. The Health Insurers are entitled to intervene under Rule 3775 of the 

Pennsylvania Rules of Appellate Procedure for the purpose of this Application 

because they have a “direct and substantial interest” in SHIP’s rehabilitation and any 

subsequent liquidation.  If the Plan is unsuccessful, the Health Insurers will 

collectively face hundreds of millions of dollars in Guaranty Association 

assessments.  The Plan confirmation process and the features of the Plan as they 

relate to policyholder obligations will all significantly impact the prospects for 

SHIP’s rehabilitation.  The Health Insurers have a direct, immediate and substantial 
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pecuniary interest in the successful rehabilitation of SHIP through a Plan that has 

broad support from policyholders, regulators and other interested stakeholders. 

15. The Health Insurers readily satisfy the standard for traditional legal 

standing in this proceeding, discussed by the Court in Johnson v. Am. Standard, 8 

A.3d 318 (Pa. 2010), Hosp. & Health Sys. Ass’n of Pa. v. Dep’t of Pub. Welfare, 888 

A.2d 601 (Pa. 2005), and Wm. Penn Parking Garage, Inc. v. Pittsburgh, 346 A. 2d 

269 (Pa. 1975).  In Penn Parking, the Pennsylvania Supreme Court stated the 

standard as follows:   

(The party) must have a direct interest in the subject-
matter of the particular litigation, otherwise he can have 
no standing to appeal.  And not only must the party 
desiring to appeal have a direct interest in the particular 
question litigated, but his interest must be immediate and 
pecuniary, and not a remote consequence of the judgment.  
The interest must also be substantial.   

Id. at 280 (citation omitted).  The Court further clarified that the “core concept, of 

course, is that a person who is not adversely affected in any way by the matter he 

seeks to challenge is not ‘aggrieved’ thereby and has no standing to obtain a judicial 

resolution of his challenge….”  Id.   

16. Thus, under Penn Parking, three requirements must be satisfied:  the 

interest must be (i) “substantial,” (ii) “direct,” and (iii) “immediate” and “not a 

remote consequence of the judgment.”  Id. at 282-83.  The Health Insurers’ interest 

in SHIP’s proceedings as they relate to the Plan satisfy those requirements. 
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17.   The requirement of a “‘substantial’ interest simply means that the 

individual’s interest must have substance—there must be some discernible adverse 

effect to some interest other than the abstract interest of all citizens in having others 

comply with the law.”  Id. at 282.  The Health Insurers’ interest is “substantial” under 

Penn Parking.  If the Plan cannot be confirmed, SHIP will almost certainly be 

liquidated, resulting in hundreds of millions of dollars in Guaranty Association 

assessments.  Even if the Plan is confirmed, if broader regulatory support is not 

obtained, there will likely be ancillary receiverships in states where the regulator 

objects to the setting of rates and benefit modifications contemplated by the Plan.  

This would also result in the trigger of the Guaranty Associations’ obligations, and 

a significant amount of financial assessments.  The Health Insurers will collectively 

bear a substantial percentage of Guaranty Association assessments in either scenario. 

18. The requirement that an interest be “‘direct’ simply means that the 

person claiming to be aggrieved must show causation of the harm to his interest by 

the matter of which he complains.”  Id.  The success or failure of the Plan 

confirmation process will have a direct causal effect on whether the Guaranty 

Associations’ obligations will be triggered, and therefore whether the Health 

Insurers will face millions of dollars in assessments.  The Health Insurers’ interest 

is therefore “direct” under the Penn Parking standard.  The fact that the Health 

Insurers make payments through the Guaranty Associations does not make their 
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interest indirect or remote.  By statute, the Guaranty Associations pass through to 

their member insurers the entire amount of the loss from their activities.  40 P.S. § 

991.1707(a); Model Act § 9.A.  To assert that only the Guaranty Associations have 

standing would elevate form over substance because all of the loss that would result 

in liquidation would be passed through the Guaranty Associations to their members, 

including the Health Insurers, and directly cause harm to the Health Insurers.  As 

this Court determined in the Penn Treaty case, “[a]lthough Health Insurers are an 

integral part of the guaranty association system, they have interests separate and 

apart from the guaranty associations….”  In re Penn Treaty Network America Ins. 

Co. in Rehabilitation, 1 PEN 2009, Memorandum and Order dated April 17, 2015, 

at 2.   

19. The requirements that the interest be “immediate” and “not a remote 

consequence of the judgment” reflect the concern regarding “the nature of the causal 

connection between the action complained of and the injury to the person 

challenging it.”  Penn Parking, 346 A.2d at 283.  While it does not appear that 

liquidation is imminent for SHIP, the proceedings on the Plan will have an 

immediate effect on SHIP’s successful rehabilitation, and therefore an immediate 

effect on the interests of the Health Insurers.  The Plan is unlike the plans of 

rehabilitation in the relatively recent cases of Fidelity Mutual and Mutual Fire, 

which both contemplated running off the business while paying all policyholders in 
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full, and avoiding liquidation proceedings and trigger of the Guaranty Associations’ 

obligations.  Koken v. Fidelity Mut. Life Ins. Co., 907 A.2d 1149, 1151-56 (Pa. 

Commw. Ct. 2006); Mutual Fire II, 614 A.2d at 1095-1105.  Here, the Plan makes 

clear at the outset that rehabilitation is uncertain, that it depends on modification to 

policy obligations, and that it is not designed to create a surplus for SHIP.  Plan at 4, 

12.  If the Health Insurers were forced to defer intervention until the eve of 

liquidation, they would be denied any meaningful participation.  It would simply be 

too late.  The actions taken now in connection with the Plan will determine whether 

there will be, and the extent of any, Guaranty Association assessments on the Health 

Insurers.  Their interest is therefore immediate.   

20. The Health Insurers’ due process rights would be violated if their 

application for limited intervention were denied.  “Nothing can be more fundamental 

in representative government than that no one may be deprived of life, liberty, or 

property without due process of law.”  Fulton v. Bedford City Tax Claim Bureau, 

942 A.2d 240, 244 (Pa. Commw. Ct. 2008) (internal quotations and brackets 

omitted).  Denial of a party’s right to participate in a proceeding that will affect the 

party’s property rights violates due process of law.  See, e.g., id.; see also Pa. Coal 

Mining Ass’n v. Ins. Dep’t, 370 A.2d 685 (Pa. 1977) (finding a due process violation 

where coal companies were denied the right to intervene in a proceeding providing 

for increases in insurance rates for black lung coverage that coal companies were 
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legally required to purchase).  If denied intervention, the Health Insurers will have 

no opportunity to meaningfully participate in a proceeding that will directly affect 

their substantial pecuniary interests, and there is no other party that is currently 

before the Court that adequately represents those interests. 

WHEREFORE, Applicants the Health Insurers respectfully request that the 

Court enter an Order substantially in the form attached hereto as Exhibit A granting 

the Health Insurers limited intervention to participate (a) in the proceedings related 

to the Plan, including calling or examining witnesses, introducing exhibits at the 

hearing on the Plan and participating in any discovery permitted by the Court and 

(b) in any subsequent liquidation on issues of claim priority and asset distribution. 

Respectfully submitted, 

Dated:  July 31, 2020 MORGAN, LEWIS & BOCKIUS LLP 

By:  /s/ John P. Lavelle, Jr. 
John P. Lavelle, Jr. 
MORGAN, LEWIS & BOCKIUS 
LLP 
1701 Market Street 
Philadelphia, PA 19103 
Telephone :  215.963.5000 
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Harold S. Horwich 
Benjamin J. Cordiano 
MORGAN, LEWIS & BOCKIUS 
LLP 
One State Street 
Hartford, Connecticut  06103-3178 
Telephone:  860.240.2700 
Facsimile:   860.240.2800 

Attorneys for Aetna Life Insurance 
Company; Anthem, Inc.; Health Care 
Service Corporation; Horizon Healthcare 
Services, Inc. d/b/a Horizon Blue Cross 
Blue Shield of New Jersey; and 
UnitedHealthcare Insurance Company 
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EXHIBIT A 



IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

In Re:  Senior Health Insurance 
Company of Pennsylvania in 
Rehabilitation 

No. 1 SHP 2020 

ORDER 

AND NOW, this ___ day of ________________, 2020, upon 

consideration of the Application for Limited Intervention of Aetna Life 

Insurance Company, Anthem, Inc., Health Care Service Corporation, Horizon 

Healthcare Services, Inc. d/b/a Horizon Blue Cross Blue Shield of New 

Jersey, and UnitedHealthcare Insurance Company (collectively, the “Health 

Insurers”), it is hereby ORDERED as follows: 

1. The Application is GRANTED. 

2. Pursuant to Pennsylvania Rule of Appellate Procedure 3775, the 

Health Insurers are granted limited intervention to participate (a) in the 

proceedings related to the proposed plan of rehabilitation or any subsequent 

or amended plan in these proceedings (the “Plan”) of Senior Health Insurance 

Company of Pennsylvania, in Rehabilitation, including calling or examining 

witnesses, introducing exhibits at the hearing on the Plan and participating in 

any discovery permitted by the Court and (b) in any subsequent liquidation on 

issues of claim priority and asset distribution.    

______________________________________ 
MARY HANNAH LEAVITT, President Judge 



VERIFICATION 

I, Harold S. Horwich, verify that I am a Partner with Morgan, Lewis and 

Bockius LLP and as Counsel of Record I am authorized to execute this verification 

on behalf of Applicants Aetna Life Insurance Company, Anthem, Inc., Health Care 

Service Corporation, Horizon Healthcare Services, Inc. d/b/a Horizon Blue Cross 

Blue Shield of New Jersey, and UnitedHealthcare Insurance Company (collectively, 

the “Health Insurers”).  Each of the Health Insurers lacks sufficient knowledge or 

information to verify the foregoing Application of the Health Insurers for Leave to 

Intervene for a Limited Purpose (the “Intervention Application”).  The facts 

contained in the Intervention Application are true and correct to the best of my 

knowledge, information and belief.  In executing this Verification, I have relied upon 

my personal knowledge as well as information provided at my request or produced 

in the course of this proceeding, upon which I have relied for completeness, truth 

and accuracy. This Verification is made in satisfaction of the Pennsylvania Rules of 

Civil Procedure, and it is subject to the penalties of 18 Pa.C.S. § 4904 relating to 

unsworn falsification to authorities. 

Signed this 31st day of July, 2020.  /s/ Harold S. Horwich
Harold S. Horwich                 



CERTIFICATE OF CONFIDENTIALITY COMPLIANCE 

I certify that this filing complies with the provisions of the Public Access 

Policy of the Unified Judicial System of Pennsylvania:  Case Records of the 

Appellate and Trial Courts that require filing confidential information and 

documents differently that non-confidential information and documents. 

Dated:  July 31, 2020 s/ John P. Lavelle, Jr.  
John P. Lavelle, Jr. 

Counsel for Aetna Life Insurance Company; 
Anthem, Inc.; Health Care Service 
Corporation; Horizon Healthcare Services, 
Inc. d/b/a Horizon Blue Cross Blue Shield of 
New Jersey; and UnitedHealthcare 
Insurance Company 
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PROOF OF SERVICE 

I hereby certify that a copy of the foregoing was served by electronic transmission (by 

consent) on the following this 31st day of July, 2020: 

Cozen O'Connor 
shipcomments@cozen.com 

Patrick Cantilo 
service@cb-firm.com 

/s/ John P. Lavelle Jr. 
John P. Lavelle, Jr. 
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