
IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

In Re: Senior Health Insurance 
Company of Pennsylvania 
(in Rehabilitation) : No. 1 SHP 2020 

FORMAL COMMENTS OF THE MAINE SUPERINTENDENT 
OF INSURANCE, THE MASSACHUSETTS COMMISSIONER 

OF INSURANCE, AND THE WASHINGTON INSURANCE 
COMMISSIONER 

Pursuant to the Court's Case Management Order for Comments and Hearing 

on the Proposed Plan of Rehabilitation, dated June 12, 2020 ("Case Management 

Order"), the Superintendent of Insurance of the State of Maine, the Commissioner 

of Insurance of the Commonwealth of Massachusetts, and the Insurance 

Commissioner of the State of Washington (collectively, the "State Insurance 

Regulators"), submit these Formal Comments in objection to the Proposed Plan of 

Rehabilitation ("Proposed Plan") for Senior Health Insurance Company of 

Pennsylvania ("SHIP") submitted by the Rehabilitator with her Application for 

Approval of the Plan of Rehabilitation for Senior Health Insurance Company of 

Pennsylvania ("Plan Application"). The State Insurance Regulators have applied 

to intervene in this proceeding with respect to the Proposed Plan. The State 

Insurance Regulators intend to participate in the hearing on the Proposed Plan. 

The Rehabilitator has not shown that the Proposed Plan satisfies the 

standards for approval. The Plan Application does not provide the analysis and 



information necessary to show that the Proposed Plan is equitable, has a reasonable 

likelihood of success, and satisfies other applicable legal and constitutional 

standards. The Rehabilitator should be required to provide analysis and 

information to the State Insurance Regulators so that they may evaluate the 

Proposed Plan, consider its effects, and provide substantive comments concerning 

whether it complies with applicable standards. In any event, the Court should 

reject the Proposed Plan's attempt to override the laws of the other States 

providing for review by their insurance regulators of the premium rates to be 

charged to their residents. The Pennsylvania insurer rehabilitation statute does not 

authorize displacement of other States' regulatory laws, and the Full Faith and 

Credit Clause forbids it. These and other more particular comments and objections 

are set forth below. 

Background 

SHIP is an insurance company that specialized in long-teiiii care coverage. 

Prior to rehabilitation, SHIP was licensed and transacted business in 46 States (all 

but Connecticut, New York, Rhode Island and Velinont), the District of Columbia, 

and the U.S. Virgin Islands. See Proposed Plan at 67. It operated subject to the 

laws of those jurisdictions and the regulatory authority of each jurisdiction's 

insurance commissioner or comparable state official. 
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SHIP's business consists entirely of long-term care insurance, with no 

policies issued later than 2003. Fewer than 50,000 policies currently remain in 

force. Proposed Plan at 68. The average long-term care policyholder age is 86, 

and the average claimant is 89 years old. Id. at 69. SHIP also wrote some 

assumed reinsurance. Id. 

SHIP is insolvent, as its reported liabilities greatly exceed its assets and it 

has acknowledged it will not be able to continue to meet its obligations in the 

ordinary course. Proposed Plan at 72, 79. For 2019, SHIP reported assets of 

$1,907,181,137 and liabilities of $2,823,279,366 with a deficit (negative capital 

and surplus) of $915,731,212. Id. at 72. The Rehabilitator acknowledges that 

"SHIP's Funding Gap is between $500 million and $1 billion." Id. 

The purpose of the Proposed Plan is "to narrow or eliminate that Funding 

Gap by a combination of an increase in revenue through rate increases and a 

reduction in liabilities through benefit modifications." Id. at 74. The Proposed 

Plan thus proposes to address the deficit or Funding Gap exclusively on the backs 

of current policyholders, both by increasing their premiums and cutting their 

benefits. As the scale of the deficit suggests (a deficit of $915 million on liabilities 

of $2.8 billion is a shortfall of 32%), the revenue increases or benefit cuts that need 

to be made are large, and the consequences for policyholders are likely to be 

severe. See, e.g., Proposed Plan at 10 (noting that under Option Four policyholders 
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would face "very large rate increases . . . sometimes as much or more than ten- 

fold"); id. at 35 (Table 5) ("downgrade" example with "target benefit reduction" of 

37.5%). The State Insurance Regulators are accordingly greatly concerned over 

the ramifications of the Proposed Plan in their States and more generally. The 

State Insurance Regulators have a regulatory interest in seeing that contract rights 

of Maine, Massachusetts, and Washington policyholders are respected and that the 

standards and protections of the statutory rate -setting processes are honored. 

I. THE REHABILITATOR SHOULD BE DIRECTED TO 
PROVIDE ACCESS TO THE ANALYSIS AND 
INFORMATION UNDERLYING THE PROPOSED 
PLAN. 

A. The Rehabilitator Has Not Provided Factual Support For 
The Proposed Plan Nor Demonstrated That It Satisfies 
Statutory and Constitutional Standards. 

The Rehabilitator should be directed to provide the State Insurance 

Regulators with the analysis and infolination that underlies the Proposed Plan. The 

Rehabilitator has submitted the Proposed Plan pursuant to 40 P.S. § 221.16(d), 

which provides that 

The rehabilitator may prepare a plan for the reorganization, consolidation, 
conversion, reinsurance, merger or other transformation of the insurer. 
Upon application of the rehabilitator for approval of the plan, . . . the court 
may either approve or disapprove the plan proposed, or may modify it and 
approve it as modified. If it is approved, the rehabilitator shall carry out the 
plan. 

40 P.S. § 221.16(d). As the proponent seeking approval of the Proposed Plan, the 

Rehabilitator has the burden of showing that the plan complies with statutory and 
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constitutional standards. In particular, the Rehabilitator must show that the plan is 

feasible, and that the effects of the plan upon policyholders and others are fair and 

equitable. The Rehabilitator effectively acknowledges this burden by asking the 

Court to find that the Proposed Plan is "fair and equitable and free of any abuse of 

the Rehabilitator's discretion." Proposed Order at ¶ 8. However, the 

Rehabilitator's Application for Approval of the Proposed Plan provides no factual 

support. It merely states that "[t]he attached Plan provides the facts that 

demonstrate the need for the corrective action recommended by the Plan." Plan 

Application ¶ 5. 

The key assertion upon which the Rehabilitator's request for approval of the 

Proposed Plan rests is found at page 11 of the Proposed Plan: "The Rehabilitator 

believes that the Plan structure, which is the product of extended analysis by 

industry experts, offers a reasonable prospect of success based on sound 

principles." Proposed Plan at 11. However, the Proposed Plan offers no further 

information about the "extended analysis of industry experts" concerning the 

Plan's structure, and it provides no information about why the Rehabilitator thinks 

it has a "reasonable prospect of success." All one can conclude from the Proposed 

Plan document is that the Plan is complex and that - based on the size of the deficit 
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or the "Funding Gap" - it will greatly increase premiums and cut benefits.' See 

also Proposed Plan at 77 (noting that the Rehabilitator "will request that, in due 

course, the Court's Order approving the Plan discharge SHIP' s liability for any 

unpaid [Unfunded Benefit Liability]."). 

It is critical that the State Insurance Regulators - and the Court - be 

presented with the analysis showing how the Proposed Plan will affect various 

types of policyholders and whether the Proposed Plan has a reasonable chance of 

success. If the effects of the Proposed Plan on policyholders are inequitable or do 

not comport with statutory and constitutional standards (in particular, the Neblett 

standard discussed below; see also the Full Faith and Credit Clause), the Plan 

should not be approved. If the Proposed Plan is unlikely to succeed, then it should 

not be approved. 

The implication of the Proposed Plan is that the impacts on policyholders 

and prospects for success may not be known until at least after Phase One is 

complete. See Proposed Plan at 6. However, delay in consideration of these points 

operates to prefer policyholders who are presently on claim and disadvantage those 

The Proposed Plan is complex and provides so many potential options for policyholders, see 
Proposed Plan at 7-8, 29-66, that the actual consequences for individual policyholders are 
difficult to discern. Indeed, because of the complexity of calculations required, the Rehabilitator 
requests that the Court approve the Proposed Plan before individual policyholders are presented 
with their "Policyholder Election Package" identifying their actual options. See Proposed Plan at 

26 (Package will include "the premium amount and/or benefit reductions that will apply to the 
policyholder's specific policy under each applicable option of Phase One."). 
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who may have a claim later. As the Rehabilitator acknowledges, absent a feasible 

plan, "the continuation of full benefit payments to current claimants virtually 

assures that policyholders who go on claim in the future will not be able to receive 

full, or in some cases any, benefits from SHIP." Id. at 79. 

The Proposed Plan acknowledges that it needs "to place policyholders in no 

worse a position than they would face in a liquidation of SHIP." Proposed Plan at 

8. This reflects the well -established constitutional requirement of Neblett v. 

Carpenter, 305 U.S. 297 (1938). See Foster v. Mutual Fire, Marine and Inland 

Ins. Co., 531 Pa. 598, 614 A.2d 1086, 1093-94 (1992) ("Under Neblett, creditors 

must fare at least as well under a rehabilitation plan as they would under a 

liquidation . . . ."). In the absence of analysis showing how policyholders will be 

affected by the Proposed Plan and how they would fare in a liquidation, and then 

comparing the two, it is not possible to assess whether the Proposed Plan comports 

with Neblett. Such information is particularly necessary if the Neblett standard 

involves further consideration concerning whether benefit cuts are substantial, 

made for a legitimate public purpose, and reasonable and appropriate. See 

Consedine v. Penn Treaty Network America Ins. Co., 63 A.3d 368, 451-52 (Pa. 

Commw. Ct. 2012), aff'd, In re Penn Treaty Network America Ins. Co., 632 Pa. 

272, 119 A.3d 313 (2015). The State Insurance Regulators request infoiiiiation to 

understand how the Plan can comport with this standard in light of the significant 
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benefit cuts proposed, in particular where those cuts will vary across States. See 

Proposed Plan at 11, 22, 72, and 74. 

Based on the limited information included in the Proposed Plan, it appears to 

the State Insurance Regulators that the Proposed Plan may be inequitable and 

inconsistent with the Neblett standard. The Proposed Plan seeks to impose greater 

burdens on policyholders in some States and lesser burdens on policyholders in 

other States. The Proposed Plan makes clear that the Rehabilitator is of the view 

that differences in historical rates across the States warrants imposing different 

burdens on policyholders in the different States. See Proposed Plan at 77, 81, 86. 

Such differing burdens do not appear fair or equitable. Policyholders are not 

responsible for any differences in rates they may have paid in the past. They have 

paid the rates that are provided in their contracts and approved by the insurance 

regulators in their States, and they are entitled to the benefits provided by their 

contracts. To differentiate among the policyholders in the Proposed Plan penalizes 

those in some States and benefits those in others without justification. 

These differences may also be inconsistent with the Pennsylvania liquidation 

statutes and violate the Neblett standard. The Pennsylvania liquidation priority 

statute - like those in other States - requires uniform treatment of all claims within 

a priority class. In a liquidation, policyholders in all States would file claims in the 
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domiciliary liquidation proceeding. See 40 P.S. § 221.37.2 Policyholders - whose 

policy -related claims fall in priority class (b) - would receive equivalent 

percentage distributions on their allowed claims in that proceeding. See 40 P.S. 

§ 221.44 ("No subclasses shall be established within any class."). Under the 

Proposed Plan, however, it appears that some policyholders in some States would 

receive more (suffering small benefit cuts) while those in others would get less 

(suffering greater benefit cuts). This would appear to violate the equal treatment 

mandate of the priority statute. It also means that some policyholders will receive 

less under the Proposed Plan than they would receive in a liquidation, which 

violates the "no worse than in liquidation" requirement of Neblett. While it is 

possible that the involvement of guaranty associations may bear on this issue, the 

Proposed Plan does not provide sufficient information to assess their involvement, 

and many SHIP policies provide coverage with a material likelihood of exceeding 

guaranty association limits. See Proposed Plan at 12, 45-46. 

Finally, the Proposed Plan may not be in the best interests of policyholders 

because it may require such large increases in premiums that policyholders will be 

2 The statutory scheme in Pennsylvania and all other States centralizes claims in the domiciliary 
liquidation. It is possible that there might be ancillary receiverships in certain States, in 
particular States that hold special deposits. If so, policyholders in those States could also file 

claims in the ancillary receiverships. See, e.g., 40 P.S. § 221.58. However, the SHIP special 
deposits total only $19.3 million, Proposed Plan at 84, and do not appear material. The 
domiciliary liquidator would hold essentially all SHIP assets, so policyholders would have every 
incentive to file claims in the domiciliary proceeding. 
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compelled to drop the coverage for which they have paid for years, as the time 

when they most need it approaches. 

The necessary showing that the Proposed Plan is equitable, legal, and 

feasible requires disclosure of the financial analysis upon which the Proposed Plan 

rests. The Rehabilitator's Application for Approval of the Proposed Plan and the 

Proposed Plan do not contain any information that would allow the Court, the State 

Insurance Regulators, or anyone else to assess the actual effects or feasibility of the 

Proposed Plan. It is important to know types, percentages and amounts of benefits 

the Rehabilitator expects to cut, the percentages and amounts of premiums that the 

Rehabilitator expects to increase, whether the policyholders of different types or in 

different States will bear different burdens or be treated differently, and how the 

effects on policyholders compare with what would happen in a liquidation. The 

Court should order the Rehabilitator to provide the analysis and information that 

would peunit the State Insurance Regulators and the Court to assess the impacts 

and feasibility of the Proposed Plan. 

There is precedent for requiring such disclosure. See Foster v. Mutual Fire, 

Marine and Inland Ins. Co., 531 Pa. 598, 614 A.2d 1086, 1089-90 (1992). In 

Mutual Fire, the rehabilitator submitted a proposed plan of rehabilitation to the 

court. As described by the Supreme Court: 

The Policyholders Committee and numerous other parties strenuously 
objected to the proposed plan on the grounds, inter alia, that the 
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Rehabilitator had released no financial information or documentation to 

substantiate the projections of 100% payment to policyholders contained 
therein. Hence, the court ordered the Rehabilitator to allow the 
Policyholders Committee and all interested persons access to Mutual Fire's 
books and records. 

Id. (emphasis added). So here, the Court should direct the Rehabilitator to make 

available to the State Insurance Regulators the analysis and infoiiiiation upon 

which the Rehabilitator relies in advocating the Proposed Plan. 

B. Request For Disclosure Of Information. 

In order to assess the fairness, feasibility and legality of the Proposed Plan, 

the State Insurance Regulators request that the Court direct the Rehabilitator to 

produce: 

1. The "extended analysis by industry experts" on which the structure of 

the Proposed Plan is based (see Proposed Plan at 11); 

2. All analyses or reports prepared by or for the Rehabilitator or SHIP, 

including reports by consultants such as Milliman, concerning the 

benefit reductions underlying or contemplated by the Proposed Plan, 

including all reports concerning the magnitude of the reductions and 

their application or effects in different States; 

3. All analyses or reports prepared by or for the Rehabilitator or SHIP, 

including reports by consultants such as Milliman, concerning the 

premium increases underlying or contemplated by the Proposed Plan, 
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including all reports concerning the magnitude of the increases and 

their application or effects in different States; 

4. All analyses or reports prepared by or for the Rehabilitator or SHIP, 

including reports by consultants such as Milliman, concerning 

insurance guaranty association coverage of SHIP policies, including 

all reports concerning SHIP's liabilities in excess of liabilities covered 

by insurance guaranty associations; 

5. All analyses or reports prepared by or for the Rehabilitator or SHIP, 

including reports by consultants such as Milliman, comparing the 

effects of the Proposed Plan with the effects of a liquidation of SHIP; 

6. All analyses or reports prepared by or for the Rehabilitator or SHIP, 

including reports by consultants such as Milliman, concerning the 

"prospect of success" of the Proposed Plan (see Proposed Plan at 11); 

and 

7. All other analyses or reports on which the Rehabilitator relies to 

support the Proposed Plan. 

C. Policyholders On Waiver -of -Premium Status Should Not Be 
Deprived Of That Benefit. 

The State Insurance Regulators need to receive the analysis and infoiniation 

underlying the Proposed Plan in order to offer comments on particular policy 

benefit downgrades and premium increases. However, the Proposed Plan's 
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treatment of policyholders on waiver -of -premium status is inequitable and warrants 

comment now. SHIP policies provided for waiver of premium in certain 

circumstances. See Proposed Plan at 19. The waiver -of -premium benefit is one of 

the basic protections provided by long-term care insurance. Typically, once a 

patient has been in a long-term care facility for the waiting period specified in the 

policy, the patient stops paying the insurer and the insurer begins reimbursing the 

patient - without diminishing the policy benefit by deducting further premiums. 

Numerous SHIP policyholders residing in Maine, Massachusetts and Washington 

are presently entitled to "on -claim waiver" of premium, meaning they are not 

paying premium because they are currently receiving long-tetni care, or to "active 

waiver" of premium, either because the policyholder's spouse is currently on claim 

or because the policyholder's spouse has already died and the terms of the policy 

entitle the surviving spouse to a lifetime waiver of premium. See Joint Application 

to Intervene of the Maine Superintendent of Insurance and the Massachusetts 

Commissioner of Insurance TT 9, 14 (July 31, 2020); Joinder of the Washington 

Insurance Commissioner in the Joint Application ¶ 9 (September 15, 2020). 

The Proposed Plan would take this benefit away from policyholders who are 

already receiving it, turning their premium waiver into a premium discount. Under 

the Proposed Plan, a premium waiver will continue in effect only as to the current 

(pre -Plan) premium. Proposed Plan at 20. If the policyholders want to maintain 
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their benefits as provided in their policy (Option Four) or even at reduced levels 

(Option Two) (see descriptions, Proposed Plan at 7), they will be required to start 

paying a differential premium - which could be substantial - while on waiver. Id. 

at 20-21. This requirement applies even to policyholders on so-called "lifetime" 

waiver of premium. Id. at 21. Otherwise, on -waiver policyholders will 

automatically have their benefits downgraded. See id. at 38, 43 (describing Option 

One); id. at 34, 53 (identifying Downgrade as the default option for both active 

waiver and on -claim waiver policyholders). The State Insurance Regulators view 

this treatment of policyholders who are already in the difficult circumstances 

necessary for waiver as unfair and inappropriate. 

II. THE PROPOSED PLAN IMPROPERLY SEEKS TO 
OVERRIDE INDIVIDUAL STATES' REGULATORY 
AUTHORITY OVER PREMIUM RATES TO BE 
CHARGED TO THEIR RESIDENTS. 

The Proposed Plan expressly sets out to override the insurance laws of other 

States that vest regulatory authority over the rates for policyholders resident in a 

State in the insurance regulatory official of that State. See Proposed Plan at 22 

("Premium increases and Policy Modifications will not be submitted to individual 

insurance departments for approval."); id. at 80-81. This exceeds the authority 

granted to the Rehabilitator by the Pennsylvania statutes, violates the insurance 

statutes of the various States, is unconstitutional, and is inconsistent with the 

comity to be accorded other States. 
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A. Regulation of Premium Rates Is A Matter Committed To 
The Individual States. 

Rate regulation is a matter for the individual States. "A state may 

constitutionally regulate or require approval of rates and charges of insurance 

companies doing business within its borders." S. Plitt, D. Maldonado, J. Rogers, 1 

Couch on Insurance 3d § 2:31 at 2-129 (2019). See German Alliance Ins. Co. v. 

Lewis, 233 U.S. 389 (1914); Insurance Dept. v. City of Philadelphia, 196 Pa. 

Super. 221, 173 A.2d 811, 813 (1961) ("It has long been settled that the insurance 

business is charged with a public interest, and that its regulation is 

constitutional."). "The intended purpose of the regulation of rates is to promote the 

general welfare by preventing rates which are excessive, inadequate or unfairly 

discriminatory." Couch on Insurance 3d § 2:31 at 2-134. "[B]y June 30, 1948, all 

of the states had passed rate regulating legislation." City of Philadelphia, 173 A.2d 

at 813. The state statutes generally commit review and approval of rates to the 

insurance regulator, subject to judicial review under the state statutes. See Couch 

on Insurance 3d § 2:34. 

As pertinent here, rates for long-term care insurance are regulated by the 

individual States under statutes that provide for review by the insurance regulator 

of the policyholder's State of residence and judicial review in the courts of that 

State. The Rehabilitator's proposal to increase rates - potentially by an order of 
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magnitude - without seeking approval from the insurance regulators of the States 

in which the affected policyholders live violates these statutes. For example: 

The Maine statutes provide that "[e]very insurer shall file for approval by 

the superintendent every rate, rating formula, classification of risks and 

every modification" of long-term care rates for use in Maine so that the 

Maine Superintendent of Insurance can determine that the filing complies 

with "requirements that rates not be excessive, inadequate or unfairly 

discriminatory." 24-A Me. Rev. Stat. § 2736. See also 02-031 Code Me. 

Rules, ch. 420, § (6)(A)(9) ("The filing must include sufficient supporting 

information to demonstrate [to the Superintendent] that the rates are not 

excessive, inadequate, or unfairly discriminatory."). 

The Massachusetts statutes provide that long-term care insurance rates must 

be submitted for review by the Massachusetts Commissioner of Insurance, 

and increases may not be implemented unless the Commissioner determines 

that they comply with applicable legal standards. See Mass. Gen. Laws ch. 

175, § 108, 211 Code Mass. Reg. 42.00 and 211 Code Mass. Reg. 65. A 

long-term care insurance policy may be disapproved by the Commissioner 

"if the benefits provided therein are unreasonable in relation to the premium 

charged, or if it contains any provision which is unjust, unfair, inequitable, 

misleading or deceptive, or which encourages misrepresentation as to such 
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policy." Mass. Gen. Laws ch. 175, § 108(8)A. See Genworth Life Ins. Co. 

v. Comm'r of Ins., 95 Mass. App. Ct. 392, 126 N.E.3d 1019, 1023 (2019) 

(affmning the disapproval of requested long-term care insurance rate 

increases). 

The Washington statutes require that all long-teiiii care insurance rates and 

rate increase requests must be filed with and approved by the Washington 

Insurance Commissioner prior to use. Wash. Rev. Code § 48.19.010(2). 

The Commissioner's review includes an actuarial analysis, and increases 

may not be implemented unless the Commissioner determines that they 

comply with applicable legal standards. See Wash. Rev. Code §§ 48.83, 

48.84; Wash. Admin. Code 284-54 & 284-60; Wash. Rev. Code § 

48.18.110; Wash. Rev. Code § 48.18.480; Wash. Admin. Code §§ 284-83, 

284-84. Long -ten I care insurance rate increases are not permitted if "the 

benefits provided therein are unreasonable in relation to the premium 

charged." Wash. Rev. Code § 48.18.110; see Wash. Admin. Code § 284- 

54-600. In addition, rate increases will be denied if the Commissioner finds 

the rates constitute "unfair discrimination between insureds or subjects of 

insurance having substantially like insuring, risk, and exposure factors, and 

expense elements, in the terms or conditions of any insurance contract, or in 

the rate or amount of premium charged therefor, or in the benefits payable 

-17- 



or in any other rights or privileges accruing thereunder." Wash. Rev. Code 

§ 48.18.480.3 

The States provide for judicial review of rate decisions by state insurance 

regulators, and the courts of each State review the decisions of its regulator in 

accordance with applicable statutory and constitutional standards. See, e.g., 

Anthem Health Plan of Maine, Inc. v. Superintendent of Ins., 40 A.3d 380 (Me. 

2012); Automobile Insurers Bureau of Massachusetts v. Comm 'r of Ins., 420 Mass. 

599, 650 N.E.2d 1234 (1995); Genworth, supra. 

B. The Proposed Plan May Not Properly Displace The 
Regulatory Authority Of The States Over Rates. 

The Proposed Plan seeks to disregard the long-standing state -based system 

for regulation and approval of insurance rates and instead impose rates set by the 

Rehabilitator and the Rehabilitation Court. See Proposed Plan at 22. Such 

3 Forty-three States (including Maine, Massachusetts, Pennsylvania and Washington) and the 
District of Columbia and Puerto Rico have entered the Interstate Insurance Product Regulation 
Compact ("IIPRC") by enacting statutes. E.g., 24-A Me. Rev. Stat. ch. 28; Mass. G.L. ch. 175K; 
40 P.S. ch. 41; Wash. Rev. Code ch. 48.130. One of the powers of the Commission created by 
the IIPRC is to review rate filings for disability income and long-teiiii care insurance and 
approve rate filings that satisfy the applicable uniform standard. It has prepared uniform 
standards for long-term care insurance, 
https://www.insurancecompact.org/documents/standards ltc i 3 core.pdf, which have been 
adopted by nearly all members. See 
https://www.insurancecompact.orgidoctunents/ltc state _participation.pdf. In general, the rate 
filing standards provide that the IIPRC will review rate filings for individual long-term care 
insurance policies. Standards at pp. 2-3. A rate schedule increase that does not exceed 15% is 
subject to the review and approval or disapproval of the Commission. Id. at p. 11. A rate 
increase that exceeds 15% is subject to the review and approval of each Compacting State. Id. at 
pp. 11-12. 
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displacement of regulation by other States concerning rates in those States is 

beyond the authority of the Rehabilitator or the Court. The Pennsylvania insurer 

rehabilitation statute - like those in other States - does not provide for 

displacement of regulatory authority over an insurer in rehabilitation. It provides 

for the Rehabilitator to take over control of the insurer, which continues to operate 

subject to the laws that apply to insurers. 

"The best indication of the legislature's intent is the plain language of the 

statute." City of Erie v. Pennsylvania Labor Relations Bd., 612 Pa. 661, 32 A.3d 

625, 634 (2011). See 1 Pa.C.S.A. § 1921(b). "Every statute shall be construed, if 

possible, to give effect to all its provisions." 1 Pa.C.S.A. § 1921(a). Further, a 

statute should not be construed to produce an absurd result, as the legislature "does 

not intend a result that is absurd, impossible of execution or unreasonable." 

Mercury Trucking, Inc. v. Pennsylvania Public Utility Com'n, 618 Pa. 175, 55 

A.3d 1056, 1068 (2012). See 1 Pa.C.S.A. § 1922(1). The Pennsylvania insurer 

rehabilitation statute does not provide authority to displace rate regulation in other 

States, even if such authority could be constitutional (see Part II.0 below). 

An order to rehabilitate the business of an insurer "shall appoint the 

commissioner . . . rehabilitator and shall direct the rehabilitator to take possession 

of the assets of the insurer and to administer them under the orders of the court." 

40 P.S. § 221.15(c). Subject to court approval, a rehabilitator "may take such 
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action as he deems necessary or expedient to correct the condition or conditions 

which constituted the grounds for the order of the court to rehabilitate the insurer." 

40 P.S. § 221.16(b). This provision establishes the rehabilitator's authority over 

the insurer, not outsiders, and much less state regulators. This is apparent from the 

sentences that follow, which specify that the rehabilitator "shall have all the 

powers of the directors, officers and managers, whose authority shall be 

suspended, except as they are redelegated by the rehabilitator. He shall have full 

power to direct and manage, to hire and discharge employees subject to any 

contract rights they may have, and to deal with the property and business of the 

insurer." Id. (emphasis added). A rehabilitator may also prepare a plan for the 

reorganization, consolidation, conversion, reinsurance, merger or other 

transfoiiiiation of the insurer. Id. § 221.16(d). 

This statute does not displace otherwise applicable regulatory authority over 

the business of the insurer in rehabilitation. Indeed, the Pennsylvania Act avoids 

any ambiguity on this point by specifying that it must not be interpreted to limit the 

Pennsylvania Commissioner's authority under other law. It provides: "This article 

shall not be interpreted to limit the powers granted to the commissioner by other 

provisions of the law." 40 P.S. § 221.1(a). Where the Act expressly does not limit 

the Pennsylvania Commissioner's other statutory authority, it cannot be interpreted 

to somehow limit the authority of other state regulators under their own States' 

-20- 



laws. That would be an absurd result. Further, the Act generally notes that it is 

private powers (i.e., the powers previously vested in the insurer's officers and 

directors) that are displaced by specifying that the "[t]he purpose of this article is 

the protection of the interests of insureds, creditors, and the public generally, with 

minimum interference with the normal prerogatives of the owners and managers of 

the insurers . . . ." Id. § 221.1(c) (emphasis added). Nothing in the statute allows a 

rehabilitation plan to avoid state regulation.4 An insurer in rehabilitation is subject 

to rate regulation like any other insurer. See National Association of Insurance 

Commissioners, Receiver's Handbook for Insurance Company Insolvencies at 12 

(2019) (receiver should consider "Rate increases needed on business and insurer's 

ability to secure those increases from regulatory authorities") (emphasis added). 

The commonly accepted practice for insurers in rehabilitation that wish to 

increase rates is to continue to file requests for rate increases with the insurance 

regulator in the affected states. Indeed, even in liquidations, when an insurance 

guaranty association takes over ongoing policies and seeks to increase rates, the 

guaranty associations may be required to make rate filings with the regulators of 

4 The statute expressly contemplates that a rehabilitator continues to be subject to courts in other 
jurisdictions. See 40 P.S. § 221.17(a) ("The rehabilitator shall immediately consider all litigation 
pending outside this Commonwealth and shall petition the courts having jurisdiction over that 
litigation for stays whenever necessary to protect the estate of the insurer."); 40 P.S. § 221.5(b) 
("The receiver may apply to any court outside of the Commonwealth for the relief described in 
subsection (a) or suspension of any insurance licenses issued by the commissioner.") 
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the various states as required by their States' laws. See, e.g., 24-A Me. Rev. Stat. 

§§ 4608(3-A)(B)(4) & (5), 4608(11)(J-1) (requiring approval of guaranty 

association rates by the Superintendent). While some guaranty associations may 

have the ability to set premium rates for policies that they issue without approval 

of a state insurance regulator, e.g., Mass. Gen. Laws §§ 146B(8)(C)(3)(b), 

146B(8)(C); Wash. Rev. Code § 48.32A.075(2)(b)(v), that represents an express 

choice by the applicable State legislature to exempt the guaranty association. Such 

exemptions provide no support for allowing a rehabilitator to set rates. They show 

that when the legislature intends to allow an entity to set rates without regulatory 

approval, it will explicitly say so. 

The State Insurance Regulators are not aware of any plan of rehabilitation, 

either in Pennsylvania or in any other jurisdiction, that has purported to displace 

state rate regulation and set rates payable by policyholders in other States without 

review and approval by the insurance regulators of those States as required by their 

statutes. The Proposed Plan acknowledges that "there have not been many 

troubled companies for which the issue of rate increases in rehabilitation has 

arisen." Proposed Plan at 81. This is because insurers in rehabilitation routinely 

continue to make rate filings, as do guaranty associations in liquidations. Thus, it 

is an understatement to say, as the Rehabilitator does, that "the matter is without an 

abundance of clear specific legal precedent." Id. The State Insurance Regulators 
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are not aware of any precedent supporting the Rehabilitator's attempt to displace 

state regulation and set nationwide rates for an insurer in rehabilitation through a 

rehabilitation plan, most likely because no rehabilitator has so deliberately sought 

to disregard state law. 

C. The Pennsylvania Rehabilitator's Proposal To Set Rates In 
Other States In Disregard Of Those States' Statutes 
Violates The Constitution. 

The Proposed Plan's disregard of the statutes of other States governing the 

rates charged to their residents violates the mandate of the Full Faith and Credit 

Clause of the United States Constitution. "Full Faith and Credit shall be given in 

each State to the public Acts, Records, and judicial Proceedings of every other 

State." U.S. Const., Art. IV, § 1. The purpose of the full faith and credit command 

"was to alter the status of the several states as independent foreign sovereignties, 

each free to ignore obligations created under the laws or by the judicial 

proceedings of the others." Baker v. General Motors Corp., 522 U.S. 222, 232 

(1998) (quoting Milwaukee County v. M.E. White Co., 296 U.S. 268, 277 (1935)). 

"A statute is a 'public Act' within the meaning of the Full Faith and Credit 

Clause." Franchise Tax Bd. Of Cal. v. Hyatt, 136 S.Ct. 1277, 1281 (2016). 

The Rehabilitator's view that Pennsylvania law authorizes control over rates 

in other States is erroneous as set forth in Part II.B above, but even if it were 
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correct it would violate the Constitution.' Insurance rates are a matter of 

particularly local concern and regulation. See Part II.A above. One State cannot 

dictate to another State what rates are to be applied to that State's own residents. It 

has long been established that an insurer domiciled in one State writing insurance 

in another is subject to the second State's laws concerning that business. American 

Fire Ins. Co. v. King Lumber & Mfg. Co., 250 U.S. 2, 10 (1919) (Pennsylvania 

insurer writing insurance in Florida had to do so "in accordance with the laws of 

Florida"). See Pink v. A.A.A. Highway Exp., Inc., 314 U.S. 201, 209 (1941) 

("Every state has the authority under the Constitution to establish laws through 

both its judicial and its legislative arms, which are controlling upon its inhabitants 

and domestic affairs."); Clark v. Williard, 294 U.S. 211, 213 (1935) ("Every State 

has jurisdiction to determine for itself the liability of property within its territorial 

limits to seizure and sale under the processes of its own courts.").6 This principle 

applies to state review and approval of rates. Pennsylvania cannot unilaterally 

5 That the Rehabilitator's unexplained interpretation of the rehabilitation statute would work an 
unconstitutional intrusion into the affairs of other States is an additional reason not to adopt that 
construction. See Bricklayers of Western Pa. Combined Funds, Inc. v. Scott's Dev. Co., 625 Pa. 
26, 90 A.3d 682, 692 (2014) ("[C]ourts give statutes a constitutional interpretation if that is 

reasonably possible."). 

6 The relations between the States concerning assets and claims in insurer liquidations have since 
been addressed through the adoption by the States of model acts promulgated by the National 
Association of Insurance Commissioners. See III National Association of Insurance 
Commissioners, Model Laws, Regulations, and Guidelines at ST -555-3 (2019) (Chart of States 
adopting model acts). Such statutes allocate responsibilities for assets and claims through 
common statutory provisions for domiciliary and ancillary receiverships. See, e.g., 40 P.S. 

§§ 221.53-221.62. They say nothing about rates, which continue to be governed by other law. 
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substitute its own laws for the laws governing relations between a corporation 

doing business in another State and the residents of that State. See Phillips 

Petroleum Co. v. Shutts, 472 U.S. 797, 822 (1985) (law of Kansas, the forum State 

in a nationwide class action, does not govern rights of residents in other States: 

Kansas "may not abrogate the rights of parties beyond its borders having no 

relation to anything done or to be done within them.") (quoting Home Ins. Co. v. 

Dick, 281 U.S. 397, 342 (1930)). 

The Rehabilitator cannot use the Full Faith and Credit Clause to "require a 

State to substitute for its own statute, applicable to persons and events within it, the 

statute of another State reflecting a conflicting and opposed policy." Hyatt, 136 

S.Ct. at 1281 (quoting Carroll v. Lanza, 349 U.S. 408, 412 (1955)). See Ferrelli v. 

Com., 783 A.2d 891, 894 (Pa. Commw. Ct. 2001) (Full Faith and Credit Clause 

"does not require a state to subordinate public policy within its borders to the laws 

of another state"). This is particularly the case where the Proposed Plan reflects 

hostility to the rates and regulatory actions of the other States. See Proposed Plan 

at 11, 22, 73, 81, 86. Cf. Hyatt, 136 S.Ct. at 1281. To the extent that the Proposed 

Plan attempts to supersede other States' regulation of rates charged their residents, 

it is unconstitutional. 
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D. The Court Should Accord Comity To The Laws Of The 
Other States And Decline To Approve The Proposed Plan's 
Attempt To Disregard Those Laws. 

The Proposed Plan's displacement of the rate setting authority of the 

individual States, if adopted, would be a blatant interference and intrusion by 

Pennsylvania on the sovereignty of its sister States. Even if it were peiiiiitted by 

the Pennsylvania rehabilitation statute, which it is not, or were constitutional, 

which it is not, the Court should refrain from adopting the Proposed Plan on this 

point out of comity. 'Comity' is the principle that courts of one state or 

jurisdiction will give effect to laws and judicial decisions of another state out of 

deference and mutual respect, rather than out of duty." Smith v. Firemens Ins. Co. 

of Newark, New Jersey, 404 Pa. Super. 93, 590 A.2d 24, 27 (1991). 

The Proposed Plan is unprecedented and ignores the long-standing authority 

of each State to approve or set rates in that State. When a Maine, Massachusetts, 

or Washington insurer does business in Pennsylvania, Pennsylvania residents are 

protected by having the fairness and reasonableness of the rates they pay 

deteiniined under Pennsylvania law by the Pennsylvania Commissioner, subject to 

review by Pennsylvania's courts. The residents of Maine, Massachusetts, 

Washington, and other States are entitled to the same protection when they buy 

coverage from a Pennsylvania insurer. 
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Each State has enacted statutes providing for review by its insurance 

regulator of the premium rates charged its residents, in accordance with the State's 

own statutory procedures and standards. The Proposed Plan seeks to displace 

those statutes and usurp the regulatory authority of the other States. The Court 

should decline to do so out of respect for the laws of the other States. 

III. THE PLAN SHOULD BE MODIFIED TO PROVIDE 
THAT PAYMENTS ON ASSUMED REINSURANCE 
CONTRACTS CEASE. 

The Proposed Plan identifies contracts with six insurance companies under 

which SHIP assumed LTC policies through co-insurance or reinsurance. Proposed 

Plan at 81-83. The policies subject to these reinsurance agreements have 

apparently been treated as if they had been issued by SHIP, and the Rehabilitator 

has proposed to continue that treatment under the Proposed Plan. Id. at 83. The 

Rehabilitator has informed state insurance regulators that the Rehabilitator will 

modify the Proposed Plan so that assumed reinsurance obligations will not be paid. 

At this time, the Rehabilitator has not yet filed this necessary modification 

with the Court. It was not proper to propose that policies reinsured by SHIP 

should be treated as if they were issued by SHIP. Reinsurance obligations do not 

fall within the policy -related priority class (b); instead, they are other contractual 

obligations within priority class (e) for general creditors. See 40 P.S. § 221.44. 

Since SHIP is insolvent, its continued payment of these obligations is inconsistent 
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with the priority statute. That statute requires that all obligations in higher priority 

classes be paid in full (or reserved for in full) before a lower priority claim may be 

paid anything. Id. It is evident that SHIP is not able to pay all of its policy 

obligations. The Proposed Plan should accordingly provide that SHIP will stop 

paying the lower priority reinsurance obligations so that the assets may be used to 

pay policyholders. The reinsured policies remain the obligation of their issuing 

insurers, and the policy benefits should not be diminished on account of SHIP's 

insolvency. 

Conclusion 

For all of the above reasons, the Maine Superintendent of Insurance, the 

Massachusetts Commissioner of Insurance, and the Washington Insurance 

Commissioner request that the Court: 

1. Direct the Rehabilitator to provide the analyses and information 

requested in Part I.B above to the State Insurance Regulators so they may 

(a) review the material to assess the impacts of the Proposed Plan and 

whether it comports with the applicable legal standards, (b) seek 

discovery on these issues as needed and pennitted by the Court, and 

(c) make further submissions to the Court concerning the Proposed Plan; 
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2. Direct that the Proposed Plan be modified to protect policyholders on 

waiver -of -premium status from having to pay premium or being forced to 

accept benefit modifications; 

3. Direct that the Proposed Plan be modified to provide that the 

Rehabilitator must seek approval of rate changes in each State from the 

insurance regulator of the State in accordance with the States' laws; and 

4. Direct that the Proposed Plan be modified to provide that SHIP shall 

cease paying assumed reinsurance obligations in light of its financial 

condition and their lower priority. 
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