
IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

In Re: Senior Health Insurance 

Company of Pennsylvania 

(In Rehabilitation) 

Docket No.: 1 SHP 2020 

FORMAL COMMENTS OF KATHLEEN A. BIRRANE, INSURANCE 
COMMISSIONER FOR THE STATE OF MARYLAND IN OPPOSITION 

TO THE PROPOSED PLAN OF REHABILITATION 

Kathleen A. Birrane, in her capacity as the Maryland Insurance Commissioner 

("Maryland"), by her undersigned counsel, respectfully objects to the application for approval of 

the proposed Plan of Rehabilitation (the "Proposed Plan") for Senior Health Insurance Company 

of Pennsylvania ("SHIP") submitted by Commissioner Jessica K. Altman in her capacity as the 

Statutory Rehabilitator of SHIP (the "Rehabilitator"). 

I. BASES FOR OBJECTION 

The Proposed Plan should be rejected for at least two fundamental reasons. First, the 

Proposed Plan ignores the jurisdictional limitations of the Rehabilitator. The primary means by 

which the Rehabilitator seeks to address SHIP's insolvency is through rate and form 

modifications. It cannot be disputed that SHIP itself could not and cannot alter the rates or 

contractual terms of policies that it sold in a given state without the approval of the insurance 

regulator of that state. It is likewise true that each state has enacted laws and adopted regulations 

that govern requests by companies to alter the approved rates and contract terms of long-term 

care insurance policies issued in that state, including administrative procedures and opportunities 

for judicial review, typically to specific courts whose review is limited by the quasi -legislative 



nature of rate making. Further, under Pennsylvania statutory law, a rehabilitator, as such, 

assumes the authority of the board and management of the company in 

rehabilitation. Nonetheless, under the Proposed Plan, the Rehabilitator claims the authority to set 

new rates and change contract terms for all of SHIP's policyholders in every state, in 

consideration of SHIP's needs as a whole and without any consideration of the laws, limits on 

rate increases, or procedural requirements of any issuing state and, further, to implement those 

changes by securing the approval of this Court. The Rehabilitator further asserts that each state 

will be bound to her calculations as approved or modified by this Court, whose order (she 

claims) would be entitled to full faith and credit under the Constitution of the Unites 

States. Putting aside the fact that that effort would fail because the very mechanism proposed 

herein is necessarily repugnant to and flatly in contravention of the public policy of any 

jurisdiction in which the Rehabilitator would seek to enforce a judgment, the Pennsylvania 

statutes that govern rehabilitations do not imbue her with such power and her attempt to exercise 

extra -territorial authority ignores the authority granted to each state insurance regulator in his or 

her respective state and violates the United States Constitution. 

Second, and of equal importance, the Rehabilitator has not demonstrated that, under the 

Proposed Plan, policyholders would fare as well as they would in a liquidation. There are 953 

Marylanders who hold policies issued by SHIP. The majority of those policyholders (70%) have 

policy limits that are at, or above, $300,000 - which is the claim limit for Maryland Life and 

Health Insurance Guaranty Corporation. As of this date, the Rehabilitator has been unable to 

provide Maryland with sufficient data to fully evaluate the impact of the Proposed Plan on those 

policyholders. However, it appears from the data that has been provided thus far that many, if 

not most, will be forced to choose between premium increases far in excess of those permitted 
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under Maryland law, or reductions in benefits to below those guaranteed by Maryland's 

Guaranty. The benefit reductions contemplated by the Proposed Plan include the elimination of 

vital contract terms, such as premium waivers for vulnerable, elderly individuals on claim. 

While Maryland appreciates the sincere desire and tremendous effort of the Rehabilitator 

and her colleagues to fashion a plan that they sincerely believe to be in the best interest of 

SHIP's policyholders as a whole, they cannot do so at the expense of the U.S. Constitution and 

the sovereignty of other states, whose regulatory authority over policies issued in those states is 

clear. One state cannot divest every other of jurisdiction by the expedience of 

rehabilitation. Nor can the Rehabilitator, in her quest to keep SHIP's policyholders from 

burdening state guaranty funds, shift that burden to this particularly vulnerable population to 

whom benefits were promised and paid for. The Proposed Plan, in its current form, should not 

be approved. 

II. BACKGROUND 

The entity currently referred to as "SHIP" entered into a solvent run-off arrangement 

under the authority of the Pennsylvania Department of Insurance in 2008. At that time, in order 

to avoid rehabilitation or liquidation, the Department facilitated the transfer of SHIP from its 

then owner, Conseco, to a special non-profit trust created as part of the effort to see SHIP's 

business run off as a private enterprise that would not include a formal rehabilitation or 

liquidation. At that time, Conseco made capital contributions to SHIP in an amount that the 

Department deemed actuarial sufficient to fund a solvent run off. Ownership of SHIP was then 

transferred to the Senior Health Care Oversight Trust, a non-profit trusted funded by Conseco 

and managed by former insurance regulators approved by the Department, who were charged 

with the oversight of SHIP's operations and run-off. 

3 



Notwithstanding this structure and the excellent efforts of the Trustees, the actual claims 

experience for SHIP, like many other long term care insurers was greater than projected. Given 

its status as an entity in run-off, writing no new business and faced with declining interest rates, 

SHIP's financial picture weakened. In February 2018, SHIP consented to administrative 

supervision by the Pennsylvania Insurance Department. At the end of that first year of 

supervision, SHIP reported negative surplus of $466.8 million and by December 31, 2019, its 

negative surplus had grown to $917.7 million. This significant deterioration in reported financial 

results reflected the recognition of a long standing LTC reserve deficiency, not any particular 

developments in 2018 and 2019. 

In January 2020, SHIP was placed into rehabilitation and on April 22, 2020, the Proposed 

Plan was filed. The purpose of the Proposed Plan is to "narrow or eliminate the Funding Gap by 

a combination of an increase in revenue through rate increase and a reduction in liabilities 

through benefit modifications." Proposed Plan at 74. The "Funding Gap" refers to the 

insufficiency of current assets plus future premium payments to fund the expected 

benefits. Proposed Plan at 68. 

Phase One of the Proposed Plan involves policyholders selecting from four options: 

Option one - The policyholder would continue to pay the current premium 
but benefits would be reduced to a level that could be supported by that 
premium. 

Option two - The policyholder would elect certain policy endorsements 
that would reduce coverage "to provide reasonable coverage at 
reasonable premium rates." Proposed Plan at 7. 

Option three - The policyholder would receive a reduced paid -up policy 
providing for limited benefits for which no future premium would be 
charged. 
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Option four - The policyholder could retain the current policy benefits but 
pay a large increase in premiums in order to make the policy self- 
supporting. 

Phase Two of the Proposed Plan would involve potential further premium rate increases 

or benefit reductions for those who elected Option One or Option Four (after considering the 

impact of Phase One elections, if those choices did not prove to be self-sustaining). 

In Phase Three of the Proposed Plan, SHIP will complete the run-off of the LTC 

insurance business in force. If there are sufficient funds to do so, additional benefits to 

policyholders and payments to unpaid creditors will be made. 

III. FORMAL COMMENTS 

The Maryland Insurance Commissioner respectfully submits the following Formal Comments in 

objection to the Proposed Plan: 

1. The Proposed Plan ignores the jurisdictional limitations of the rehabilitator. 

The primary means by which the Rehabilitator seeks to address SHIP's insolvency is 

through rate and form modifications. It cannot be disputed that SHIP itself could not and cannot 

alter the rates or contractual terms of policies that it sold in a given state without the approval of 

the insurance regulator of that state. Each state has enacted laws that govern requests to alter 

approved rates and contract terms for insurers licensed in their states. Courts have long 

recognized and deferred to the discretion of state insurance commissioners to analyze and 

regulate insurance rates. "Due to its complexity,... rate -making is left to the discretion of the 

insurance commissioner who is a specialist in the field and upon whose expertise we must rely." 

Ins. Serv. Office v. Whaland, 378 A.2d 743, 746 (N.H. 1977) (citing Travelers Indem, Co. v. 

Williams, 190 So.2d 27, 29 (Fla. Dist. Ct. App. 1966); Md. Fire U.W. v. Ins. Comm'r, 272 A.2d 
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24, 28 (Md. 1971)). See also Mass. Auto Rating Accident Prevention Bureau v. Comm 'r of Ins., 

453 N.E.2d 381, 385 (Mass. 1983) (finding courts give "due weight to the Commissioner's 

experience, technical competence, and specialized knowledge as well as the discretionary 

authority vested in the Commissioner by the Legislature"). Courts are prohibited from imposing 

rates different than those approved by the commissioner. Couch on Insurance 3d § 2:34. 

In Maryland, the General Assembly has given the Maryland Insurance Commissioner the 

exclusive review and determination of rates for those insurers licensed and doing business in 

Maryland. In Maryland, this is a quasi -legislative function. See e.g. State Ins. Comm 'r v. 

National Bur. Of Cas. Underwriters, 248 Md. 292 (1967). The Insurance Commissioner has 

"exclusive jurisdiction to enforce by administrative actions the laws of the State that relate 

to...rate-setting practices of an insurer." Md Code Ann. Ins. Art. .§2-202(a)(1). In particular, 

long term care insurance rates must be submitted for review by the Commissioner, which 

includes an actuarial analysis, and increases may not be implemented unless the Commissioner 

determines they comply with applicable legal standards. See Md. Code Ann., Ins. Art. §11- 

703(c)(2), §18-116(b)(relating to across-the-board premium increase on policies or contracts of 

long-term care insurance that the carrier issues or delivers in the state), Code of Maryland 

Regulations 31.14.01.14(c)(5) (An insurer may not charge a renewal premium rate for a long- 

term care policy which exceeds by more than 15 percent any premium charged for the policy 

during the preceding 12 months). Long term care insurance forms must comply with §18.116.1 

of the Insurance Article, and Code of Maryland Regulations 31.14.01.36 and must be submitted 

to Maryland for approval before they are used. 

An insurance commissioner acting as a rehabilitator in Pennsylvania is a "creature of 

statute" and "can only exercise those powers which have been conferred by the Legislature in 
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clear and unmistakable language." Koken v. Legion Insurance Company, 831 A.2d 1196, 1227, 

citing Aetna Cas. & Sur. Ins. Co. v. Insurance Dep't, 536 Pa. 105, 118, 638 A.2d 194, 200 

(1994), quoting Human Relations Comm'n v. Transit Cas. Ins. Co., 478 Pa. 430, 438, 387 A.2d 

58, 62 (1978). The plain language of the statute provides the best indication of legislative intent. 

Johnson v. Phelan Hallinan & Schmieg, LLP, citing Pa. Fin. Responsibility Assigned Claims 

Plan v. English, 541 Pa. 424, 664 A.2d 84, 87 (1995)("Where the words of a statute are clear and 

free from ambiguity the legislative intent is to be gleaned from those very words."). Unlike 

Maryland, Pennsylvania addresses rehabilitation and liquidation in separate sections (40 P.S. PA 

ST Ch. 1, Article V(c)(A) and (c)(B), respectively). The differences between the rehabilitation 

and liquidation provisions are readily apparent. Grode v. Mutual Fire, Marine and Inland Ins. 

Co, 132 Pa. Cmwlth. 196, 208, 572 A. 2d 798, 804. While the powers and duties of a liquidator 

are lengthy and listed with specificity in 40 P.S. §221.23, the powers and duties of a rehabilitator 

are concise and focused on management functions. A rehabilitator has the authority granted by 

the legislature to "take such action" as she "deems necessary or expedient to correct the 

...conditions which constituted the grounds for the order of the court to rehabilitate the insurer." 

Specifically, she has "all the powers of the directors, officers and managers" and the "full power 

to direct and manager, to hire and discharge employees" and to "deal with the property and 

business of the insurer." 40 P.S. §221.16. In essence, the rehabilitator steps into the shoes of 

the insurer and conducts the business of the insurer. 

The Rehabilitator's discretion to structure a rehabilitation plan is not without limitation. 

Koken at 1231. In limiting this discretion, the General Assembly has given the Commonwealth 

Court the jurisdiction and authority to oversee rehabilitation proceedings. The Court may 

"approve...disapprove...or modify" a plan proposed to it. 40 P.S. §221.16(a). Thus, the 
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rehabilitator's powers to structure a plan are circumscribed by the Court's mandate to act as a 

check on potential discretionary abuse and to insure equitable apportionment of loss. 

In structuring a rehabilitation plan, the Rehabilitator is constrained by constitutional 

mandate. Geode at 209. Further, a rehabilitation plan must treat claimants the same or better 

than in liquidation. Foster at 613 (citing Neblett v. Carpenter, 305 U.S. 297, 59 S. Ct. 170, 83 

L.Ed. 182 (1938)). 

The rehabilitator claims authority under Article V to set rates and change contract terms 

without consideration of state laws. The Pennsylvania statutes that govern rehabilitation do not 

imbue her with power to exercise extra -territorial authority. The Proposed Plan cites no legal 

precedent for the argument that the Rehabilitator has the authority to approve contract 

modifications and rate increases for all 46 of the states where SHIP policies were issued. See 

Proposed Plan at 81 ("While the matter is without an abundance of clear legal precedent, the 

Rehabilitator believes that the applicable legal authorities support the conclusion that it is 

properly within the purview of the Rehabilitator and the Commonwealth Court in an Article V 

rehabilitation proceeding. (emphasis added)"). Pennsylvania's rehabilitation statute confers 

authority to the rehabilitator to "deal with the property and business" of the insurer. But there is 

no statutory authority in the rehabilitator herself to alter rates or contracts for non-resident 

policyholders over whom the rehabilitator has no authority. That authority is within the 

exclusive jurisdiction of the state regulator where those rates and contracts are to be filed. Due 

process demands that contract modifications and rate increases for non-resident policyholders 

remain within the regulatory authority of the states with personal jurisdiction over the holders of 

those policies. Bristol-Myers Squibb Co. v. Superior Court of California, San Francisco County, 

137 S. Ct. 1773, 1780, 198 L.Ed.2d 395, 85 USLW 4400 (2017); see also Matter of 
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Rehabilitation of National Heritage Life Ins. Co., 656 A.2d 252, 256-260 (DE 1994). See also 

NAIC Receiver's Handbook for Insurance Company Insolvencies, page 12, 2018, 

haps://www.naic.org/documents/prod sery fin receivership rec bu.pdf (It is generally 

understood that in a receivership proceeding, rate increases made a part of a rehabilitation plan 

will require state insurance department approval). 

The Constitution provides that "Full Faith and Credit shall be given in each State to the 

public Acts, Records, and judicial Proceedings of every other State." U.S. Const., Art. IV, § 

1. Full faith and credit does not enable one state to legislate for the other or to project its laws 

across state lines. SHIP wrote policies in Maryland pursuant to its Maryland certificate of 

authority and agreed to comply with Maryland law as a condition of doing business in the State. 

The Rehabilitator in Pennsylvania lacks adequate contact with Maryland policyholders to 

interfere with Maryland rating laws and would deny Maryland the right to apply its own laws. 

Thompson v. Allianz Lift Ins. Co. of North America, 330 F.R.D. 219, 233 (D. Minn. 2019); see 

also, German Alliance Ins. Co. v. Lewis, 233 U.S. 389, 417 (1914). Pennsylvania's rehabilitation 

action is not frustrated by Maryland applying its rating laws to Maryland policies. As the U.S. 

Supreme Court has said, given that the other states have competently legislated in the area of rate 

and contract review, those states need not substitute Pennsylvania's statutes for their own. 

Pacific Employers Ins. Co. v. Industrial Accident Commission of State of Calif, 306 U.S. 493, 

501-02 (1939). No prior rehabilitation has attempted to assert nationwide ratemaking authority 

in a domiciliary jurisdiction. As a result, the Proposed Plan seeks to grant the Rehabilitator 

authority that she does not and should not have under our federal system of government. 
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2. The Proposed Plan will place an unreasonable burden on policyholders who will not 
fare as well as they could in liquidation. 

The Rehabilitator has not demonstrated that, under the Proposed Plan, policyholders 

would fare as well as they would in liquidation. The Proposed Plan asserts that "the Plan is 

designed to place policyholders in no worse a position than they would face in liquidation." 

Proposed Plan at 8 and 86. Such a result is required in order to not run afoul of the constitutional 

principle set forth in Neblett v. Carpenter, 305 U.S. 297, 59 S. Ct. 170, 83 L.Ed. 182 (1938) in 

which the United States Supreme Court held that a rehabilitation plan cannot impose harsher 

consequences than a liquidation. In particular, Neblett held that the Due Process Clause and the 

Contracts Clause required that creditors of insurance companies receive under a rehabilitation 

plan at least what they would receive in liquidation. The Maryland Insurance Commissioner 

seeks to understand how the Proposed Plan can comport with this standard in light of the 

significant premium increases and/or benefit modifications proposed, in particular where those 

increases or cuts will vary both within and across states. See Proposed Plan at 11, 22, 72, and 74. 

Significantly, the Rehabilitator has failed to share its actuarial model and assumptions 

with state regulators so that regulators (and others) can adequately assess (and comment on) the 

actual burdens on policyholders under the Proposed Plan compared to liquidation. In addition, 

the Rehabilitator has not shared any modeling that has been done to gauge/anticipate 

policyholder choices. In fact, the Proposed Plan states (at 5): "the actual choices for, and 

projected impact upon, each policyholder will not be known until after the Proposed Plan is 

finalized and its provisions are calculated by the Company's systems." Failing to provide this 

information impacts the state regulators' ability to provide comprehensive meaningful comments 

10 



and appears to be a significant constitutional hurdle to the Proposed Plan's approval by the 

Commonwealth Court. 

The Proposed Plan states that while "premium rate increases can increase revenue by 

some increment, elimination by policyholders of long-term care coverage they may not truly 

need or be able to afford will go much further in remedying the Company's dire financial 

situation." Proposed Plan on 11. The Proposed Plan's main objective is to significantly reduce 

coverage for Maryland policyholders. These benefit reductions would be the default "choice" 

for the policyholders that either do not make a choice or who do not submit a proper completed 

election form in either Phase I or Phase II. Proposed Plan at 53. Policyholders will not have the 

option of electing specific benefit reductions. Proposed Plan at 30. Benefit reduction options, 

both in Phase One and in Phase Two, that reduce benefits to below the Maryland Life and Health 

Insurance Guaranty Corporation (GC) statutory benefits unreasonably burden policyholders in 

rehabilitation. The Proposed Plan outlines four choices for policyholders in Phase One. The 

majority (70%) of Maryland policyholders have maximum benefits that are at or above $300K. 

Benefit reductions that bring their maximum benefits down below $300K - or the GC limit in 

Maryland - may run afoul of the constitutional limit in Neblett. 

Benefit reductions in Option One are anticipated to reduce benefits an average of 44.4% 

for 65% of policyholders subject to Phase One. And, 645 (83%) of policies could see one or 

more of the Elimination Periods for Nursing Home, Home Care and Assisted Living extended to 

90 days under Option One. Further information is needed to quantify the benefit reductions in 

Options Two and Three although since 70% of Maryland policyholders have maximum benefits 

at or above $300K, these options will result in significant benefit reductions. 
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It is estimated that Option Four would increase the average premium by 67% (from the 

current average of $2,654 to $4,434). Policyholders that choose this option may see additional 

rate increases in Phase Two. This average premium figure includes 177 Maryland policyholders 

who have currently selected the nonforfeiture (NFO) option, and would not be impacted by the 

Plan. If these 177 policyholders are excluded from the calculation, it is estimated that for the 776 

policies in Maryland who have not selected the NFO option, and would be impacted by the Plan, 

that Option Four would increase the average premium by 67% (from the current average of 

$3,259 to $5,446). Furthermore, under the Plan, those policies with benefits in excess of GC 

limits are expected to be impacted the most. For policies with unlimited benefits, in Maryland, it 

is expected that Option Four would increase the average premium by 124.2% (from the current 

average of $4,173 to $9,355). Similarly, for those policies with maximum benefits in excess of 

$300,000 but not unlimited, it is expected that Option Four would increase the average premium 

for these policies by 40.6% (from the current average of $3,445 to $4,842). Finally, it should be 

stated that Maryland regulation prohibits LTC renewal increase in excess of 15%. Code of 

Maryland Regulation 31.14.01.04(A)(5). 

One way to assess whether the Proposed Plan unconstitutionally burdens policyholders is 

to compare the sum of the maximum policy values under the Proposed Plan and under 

liquidation. Currently, the 776 (non-NFO) policies in Maryland have a sum of maximum policy 

value of approximately $324.79 million (assuming maximum policy value of $600K for policies 

with unlimited benefits). In liquidation, the sum of maximum policy values of the 776 (non- 

NFO) policies in Maryland becomes approximately $193.11 million. If the Proposed Plan 

results in a sum of maximum policy values below that liquidation figure, it is evidence of a 
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constitutional concern under Neblett. Maryland does not have sufficient information to assess 

the sum of maximum policy values under the Proposed Plan. 

From the data provided to Maryland thus far, the majority of policyholders will either see 

premium increases in excess of those permitted under Maryland law or benefit reductions below 

those guaranteed by Maryland's GC. 

IV. CONCLUSION 

The Maryland Insurance Commissioner respectfully requests that the Proposed 

Rehabilitation plan as submitted be rejected for the reasons stated. Should this Court intend to 

approve the plan with modifications, the Maryland Insurance Commissioner requests that the 

Plan be modified to reflect that approval of state regulators of out-of-state rates and forms is 

required. 

J. an Lear Dorsey, CPF N 012180165 
Phoebe M. Pappas, CPF No. 0606270004 
Assistant Attorneys General 
Maryland Insurance Administration 
200 St. Paul Place, Suite 2700 
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