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 Michael Humphreys, Acting Insurance Commissioner of the Commonwealth 

of Pennsylvania, in his capacity as the Statutory Rehabilitator (“Rehabilitator”) of 

Senior Health Insurance Company of Pennsylvania (“SHIP”), hereby submits this 

Response to the State Insurance Regulators’ Application for Leave to Supplement 

Record filed on September 2, 2022 (the “Second Application to Supplement”).   

ARGUMENT IN OPPOSITION 

Once again, the Intervening State Insurance Regulators (“Intervening 

Regulators”) seek to add an issue on appeal that was not before the Court below, for 

which they have no supporting law, and which they strive to manufacture through 

impermissibly late additions to the record.  Arguing without foundation that the law 

requires the Rehabilitator to return SHIP to solvency, the Intervenor Regulators 

would have this Court expand the record with “evidence” that was not before the 

Commonwealth Court and which does not in fact even support their contention, 

irrelevant as that contention actually is to this matter.  This Court must deny the 

Second Application to Supplement as an improper effort by the Intervening 

Regulators to reframe the issues before this Court through facts not in the record.  

The Second Application to supplement asks the Court to add two documents to the 

record on appeal.  The first is a July 19, 2022 asset analysis by the Rehabilitator’s 

actuaries, Oliver Wyman, referred to by the Intervening Regulators as the “Asset 

Depletion Report”.  The second is a letter dated April 12, 2022 from Acting 
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Commissioner Michael Humphreys to members of the National Association of 

Insurance Commissioners (the “April 12 Letter”), the same letter the Intervening 

Regulators previously sought to add to the record through their unsuccessful 

Application for Leave to Supplement Record with Rehabilitator’s April 12, 2022 

Letter Concerning Phase One Results and Effect on the Funding Gap filed on May 

3, 2022 (the “First Application to Supplement”).   

In effect, the Second Application to Supplement is an improper request of this 

Court to reconsider its decision to deny the First Application to Supplement raising 

identical arguments on the scope of the record and issues on appeal.  In both the First 

Application to Supplement and the Second Application to Supplement, the 

Intervening Regulators wrongfully claim that the question of “whether the Plan is 

required to be feasible—meaning reasonably likely to restore SHIP to solvency—

and whether it is, in fact, feasible” is before the Court on appeal.”  (Compare First 

App. To Supp. ¶ 1, with Second App. To Supp. ¶ 8.)  But as the Rehabilitator argued 

before and argues now, the Intervening Regulators’ argument on appeal is limited to 

their position that feasibility requires a return to solvency.  (See Response to First 

App. to Supp. at 8.)  Whether SHIP’s rehabilitation is feasible as a matter of fact is 

not a question before this Court on appeal because the Intervening Regulators 

appealed only what they call the legal questions of whether feasibility is required at 

all and, if it is, whether it requires a return to solvency. 
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Similarly, the Intervening Regulators wrongfully argue in both Applications 

that the April 12 Letter established as “known” the final Phase One results and the 

length of Phase One, despite the obvious limited scope of the letter and supporting 

data.  (Compare First App. to Supp. ¶¶ 9, 15, with Second App. to Supp. at p.1 and 

¶¶ 1, 5, 14.)  Indeed, the Intervening Regulators go so far as to say that the Second 

Application to Supplement seeks to “renew their previously denied application to 

supplement the record.”  (Second App. to Supp. at 1.) 

This Court should deny the Second Application to Supplement, just as it 

denied the First Application to Supplement, because the record on appeal is closed, 

and because the Asset Depletion Report and the April 12 Letter (together, the 

“Proposed Supplemental Documents”) are immaterial to the legal question of 

feasibility presented by the Intervening Regulators in this appeal.  This Court should 

not permit the Intervening Regulators to expand the record and the scope of the 

issues presented at this late stage, after the Notice of Appeal, after briefing, after the 

Court denied the First Application to Supplement, after the Court ordered expedited 

consideration, and only thirteen days prior to oral argument. 

A. The record on appeal is the record before the Commonwealth Court 
at the time it entered the decision and order on appeal. 
 

By rule, the record before this Court on appeal must be the record before the 

Commonwealth Court sitting in its original jurisdiction at the time it approved the 

Rehabilitator’s Plan of Rehabilitation for SHIP (the “Approved Plan”).  Specifically, 
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[t]he original papers and exhibits filed in the lower court, paper copies 
of legal papers filed with the prothonotary by means of electronic filing, 
the transcript of proceedings, if any, and a certified copy of the docket 
entries prepared by the clerk of the lower court shall constitute the 
record on appeal in all cases. 

 
Pa. R.A.P. 1921.  The appellate rules also describe the circumstances under which 

the record may be corrected or modified—by moving the trial court first—including 

(a) “[i]f any difference arises as to whether the record truly discloses what occurred 

in the trial court,” or “(b) [i]f anything material to a party is omitted from the record 

by error, breakdown in processes of the court, or accident or is misstated therein.”  

Pa. R.A.P. 1926.  This Court has held that “[o]nly the facts that appear in this record 

may be considered by a court,” Commonwealth v. Young, 456 Pa. 102, 115, 317 A.2d 

258, 264 (1974); see also Welsh v. Bulger, 548 Pa. 504, 514 n.12, 698 A.2d 581, 586 

n.12 (1997) (refusing deposition transcripts outside of the “official record filed with 

the Prothonotary’s office”); Commonwealth v. Berrigan, 509 Pa. 118, 136, 501 A.2d 

226, 236 (1985) (references in brief to pre-trial publicity were improper because the 

facts were not presented to the trial court and were thus outside of the record); 

McCaffrey v. Pittsburgh Athletic Ass’n, 448 Pa. 151, 162, 293 A.2d 51, 57 (1971) 

(“[W]e do not pass on the point since it is black letter law that an appellate court 

cannot consider anything which is not a part of the record in the case.”). 

 As in the First Application to Supplement, the Intervening Regulators do not 

acknowledge these basic principles in the Second Application to Supplement; their 
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decision to again ignore the governing law is reason enough under Rule 123 to deny 

the relief they seek.  The Intervening Regulators’ argument appears to be only that 

the Court should accept the documents because they post-date the hearing and the 

order on appeal—i.e., the Commonwealth Court’s August 24, 2021 decision 

approving the Rehabilitator’s Plan of Rehabilitation for SHIP following the May 

2021 hearing—and thus could not be part of the record.1  This fact is not enough to 

warrant supplementing the record on appeal, however, because this Court sits in 

review, not as a fact-finder, absent extraordinary circumstances neither alleged nor 

present.  See, e.g., Berg v. Nationwide Mut. Ins. Co., Inc., 235 A.3d 1123, 1230 (Pa. 

2020) (Mem. Op. supporting reversal) (“an appellate court’s assessment of the 

evidence is not to be premised upon how the members of the court would have 

resolved the case had they been sitting as fact-finder”); Commonwealth v. Council, 

491 Pa. 434, 437, 421 A.2d 623, 624 (1980) (“It is essential to the fair administration 

of justice that appellate tribunals not sit as second fact-finders”). 

The Intervening Regulators cannot avoid the application of these fundamental 

appellate principles by ignoring them.  Even if they were relevant (which they 

                                                 
1 The Intervening Regulators claim that the circumstances are “unusual,” and that 
the Court should have all of the information “known to counsel” at the time of oral 
argument. (Second App. to Supp. ¶¶ 14, 15.)  That position, if accepted, would 
eliminate the concept of an appellate record altogether, because the mere filing of an 
application to supplement ensures that all counsel have knowledge of the 
information sought to be added to the record for consideration. 
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decidedly are not), the Proposed Supplemental Documents may not be added to the 

record simply because they were unavailable to the Commonwealth Court.  See 

Commonwealth v. Rainey, 593 Pa. 67, 928 A.2d 215 (2007) and Rost v. Ford Motor 

Co., 637 Pa. 625, 151 A.3d 1032 (2016).  In Rainey, this Court refused to consider 

a letter that post-dated the trial court decision and was not before the trial court, 

despite the letter’s relevance to the issues on appeal.  Rainey, 593 Pa. at 99 n.20, 98 

A.2d at 235 n.20.  In Rost, the Court denied an “Application to Supplement the 

Record on Appeal,” refusing to consider documents allegedly withheld from 

discovery and thus not before the trial court.   Rost, 637 Pa. at 666 n.18, 151 A.3d at 

1056.   This Court should reach the same conclusion here. 

The Intervening Regulators cite only two cases in support of their request for 

extraordinary relief, the same two cases cited in their First Application to 

Supplement:  Dincer v. Dincer, 545 Pa. 171, 680 A.2d 873 (Pa. 1996) and Cohen v. 

Allen, 744 A.2d 810 (Pa. Commw. Ct. 2000).   Neither case is persuasive now, just 

as they were unpersuasive before.  Dincer is a per curium decision on a petition for 

review of a child custody dispute, with no discussion of the reasoning for the 

admission of a Belgian court order post-dating the trial court opinion.  545 Pa. at 

172, 680 A.2d 873.  Other decisions in that case reveal truly extraordinary 

circumstances not present here: the matter was before the Pennsylvania courts on an 

emergency basis involving an international custody dispute, and the court order in 
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question decisively recognizing Belgian jurisdiction was entered after the matter was 

remanded to the trial court for further fact-finding but before the Court had accepted 

the matter on appeal.  See Dincer v. Dincer, 549 Pa. 309, 311 701 A.2d 210, 211 

(1997) (noting trial court’s September 1995 “remand for additional findings of fact” 

and entry of October 1995 Belgian court order).  Cohen was similarly extraordinary, 

as it arose out of a request for an emergency injunction to block a ballot question.  

The underlying Complaint was filed on October 27, 1999; the injunction was denied 

on October 29, 1999; the Notice of Appeal was filed on November 1, 1999; the ballot 

question appeared and was approved by voters on November 2, 1999; and the matter 

was scheduled for argument on December 7, 1999.  On this extremely tight timeline, 

the Commonwealth Court’s decision to consider whether the appeal was mooted by 

the ballot results provided a unique set of circumstances not analogous or 

comparable to those presented by the Intervening Regulators.  

Thus, consistent with the well-settled rules governing appellate review, this 

Court should deny the Second Application to Supplement and allow the appeal to 

proceed to argument as scheduled and on the record as it stands now. 

B. The proposed supplementation, if accepted, would require this Court 
to sit as a fact finder and take extensive additional evidence. 

 
The Proposed Supplemental Documents cannot be considered in a vacuum 

and, thus, even if the Court were inclined to grant the Second Application to 

Supplement, further briefing and supplementation would be required, a result 
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inconsistent with the Court’s decision to expedite consideration of this matter.  The 

Intervening Regulators do not offer the Court any context beyond cursory details, 

yet the Intervening Regulators seek to admit these documents for their truth at a time 

when the Rehabilitator cannot offer any evidence—testimonial or otherwise—to aid 

the Court in understanding the purpose and meaning of these documents.2  For 

example, both of the Proposed Supplemental Documents are predictive, and no 

witness has explained the documents, their origins, their purpose, or their meanings.  

The inability to contextualize and explain the Oliver Wyman analysis in the Asset 

Depletion Report is particularly important given that it arises out of complex 

actuarial analyses and projections that would ordinarily require expert testimony.3 

Dincer and Cohen are again inapposite, as both involved questions of the legal 

effect of public acts and records—a court order and a ballot result—for which there 

                                                 
2 As in their First Application to Supplement, the Intervening Regulators also appear 
to challenge the Rehabilitator’s credibility, an issue reserved for the Commonwealth 
Court sitting as the initial court with original jurisdiction in this matter. 
 
3 For example, even assuming the Asset Depletion Report was relevant and could be 
part of the record, the Intervening Regulators’ claim that the report establishes when 
SHIP’s assets will run out is belied by the fact that the report is neither final nor 
conclusive.  Actual election results are available for opt-in state policyholders only.  
Certain election results are projected but not known, while some others are omitted.  
Opt-out policyholder elections are not known, so they are all assumed to elect the 
option with the lowest impact on SHIP’s projected liabilities, an overly conservative 
estimate that must be modified as election results for opt-out state policyholders are 
known.  (See Ex. A.)  Even beyond general principles of record finality, the 
documents offered by the Intervening Regulators would be especially problematic 
additions to this record on appeal. 
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was no factual dispute to be had or considered.  Here, even assuming arguendo that 

the record can be supplemented, the Intervening Regulators offer a report and a letter 

that invite a complete reopening of the record—an invitation this Court should 

refuse. 

C. The facts cited by the Intervening Regulators from the Proposed 
Supplemental Documents are immaterial to the issues on appeal.  

 
The Second Application to Supplement suffers from the same fundamental 

defect as the First Application to Supplement: the Intervening Regulators again seek 

to reframe the issues before the Court and ignore the grounds on which the 

Commonwealth Court approved the Plan.  The Intervening Regulators make no 

secret of their improper effort to change the scope of this appeal long after it was 

briefed.  They assert that the Proposed Supplemental Documents prove that the 

Approved Plan is “futile, not feasible,” despite that there is no pending petition for 

conversion on grounds of futility.  (Second App. to Supp. ¶ 13.)4  Echoing their 

unsuccessful First Application to Supplement, the Intervening Regulators assert that 

“it is appropriate to compare the Rehabilitator’s plan to extend Phase One for at least 

                                                 
4 Notably, the question of futility is before this Court only to the extent that futility 
can inform the feasibility analysis.  The decision to seek to convert receivership 
proceedings from a rehabilitation to a liquidation on the basis of futility is reserved 
to the Rehabilitator by statute, and the Rehabilitator has not concluded that 
rehabilitation would be futile here.  See 40 P.S. § 221.18(a) (authorizing conversion 
petition by Rehabilitator).  Even if the Intervening Regulators had the right to seek 
relief on the basis of futility, however, they did not raise it in their Jurisdictional 
Statement or in their Questions Presented in their opening Brief. 
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five years to the Asset Depletion Exhibit prepared by the Rehabilitator’s 

actuaries….”  (id. ¶ 14), despite that factual feasibility is not one of the issues raised 

on appeal.   

These arguments assume that the Court would admit the April 12 Letter to 

supplement the record, but the Intervening Regulators offer no new or persuasive 

reasons why the April 12 Letter should be made part of the record.  Even if the First 

Application to Supplement had been granted, however, it would be inappropriate to 

compare the April 12 Letter and the Asset Depletion Report, because the Approved 

Plan is not required to run for any set length of time by Court order or otherwise.  

The April 12 Letter is not a formal declaration of the Rehabilitator’s view of the 

results of Phase One, nor is it a formal declaration of the length of Phase One.  In 

fact, the Rehabilitator has yet to make such a declaration or take any action to 

formalize the length of Phase One by approaching the Commonwealth Court to 

consider the timing of Phase Two. 

Comparing the proposed supplemental documents and the Commonwealth 

Court’s analysis under review by this Court amounts to a comparison between apples 

and oysters, let alone the now-idiomatic apples and oranges.5 The Commonwealth 

Court was clear in its holdings regarding feasibility, finding first that feasibility was 

                                                 
5 See JOHN RAY, A COLLECTION OF ENGLISH PROVERBS DIGESTED INTO A CONVENIENT 

METHOD FOR THE SPEEDY FINDING ANY ONE UPON OCCASION 286 (1678) (including, 
among other proverbial similes, “As like an apple to an oyster”). 



 

11 

not required for approval, and then rejecting the Intervening Regulators’ argument 

that the Plan must be “‘reasonably likely to succeed in restoring the company to 

solvency.’”  (Approval Opinion at 66.)  Among the reasons cited were the company-

specific (and thus fact-specific) nature of a solvency analysis, this Court’s prior 

decisions regarding the purpose of rehabilitation, and the public policy favoring 

rehabilitation.  (Id. at 66-67.)  Moreover, the Commonwealth Court found that the 

Second Amended Plan did meet the required feasibility test because “the Plan will 

eliminate or reduce the Funding Gap, which is a legitimate purpose.”  (Id. at 67.)  

Any information available through Proposed Supplemental Documents could have 

no impact on the Commonwealth Court’s conclusion or its reasoning with respect to 

the test governing feasibility, nor could it have any impact on this Court’s review.  

Neither document assures a return to solvency (thus satisfying the Intervening 

Regulators’ proposed standard) nor deviates from the Rehabilitator’s 

acknowledgment that a return to solvency may not occur despite accomplishing 

other significant goals of the Plan by reducing the deficit (thus satisfying the 

Commonwealth Court’s standard).6   

                                                 
6 The Asset Depletion Report is limited in scope by design and does not speak to the 
conclusions underlying the Court’s reasoning in approving the Plan.  It does not 
identify or reflect the full value of any deficit reduction arising out of Phase One, it 
does not explain how Phase Two or other changes could be implemented to bring 
additional value to policyholders and interested parties, it does not show the benefit 
to policyholders whose claims will be paid in rehabilitation, and it does not calculate 
or project the claims that would remain were SHIP to enter liquidation in the future. 
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It appears the Intervening Regulators’ true purpose in filing the Second 

Application to Supplement is once again to seek to expand the scope of the issues 

on appeal, an outcome both impermissible and inefficient.  The Intervening 

Regulators claim that the two documents at issue go to the question of “whether the 

plan is required to be feasible—meaning reasonably likely to restore SHIP to 

solvency—and whether it is, in fact, feasible,” citing Question 1 of their opening 

Brief. (See Second Application to Supplement ¶ 8 (emphasis added).)7  Importantly, 

however, Question 1 shows that the Intervening Regulators sought appeal solely on 

what they have consistently called a legal question of the standard governing 

feasibility: “Whether the Commonwealth Court erred as a matter of law in holding 

that the Plan is not required to be feasible and in approving the Plan that the 

Rehabilitator acknowledges is not reasonably likely to restore SHIP to solvency.”  

(Brief at 4, Question 1; see also Jurisdictional Statement at 5.A (verbatim text) 

                                                 
7 The Intervening Regulators also cite portions of the argument in their opening Brief 
and Reply Brief.  (See Second Application to Supplement ¶ 8 (citing Brief at 25-28 
and Reply at 3-6.)  It is the jurisdictional statement and Questions Presented that 
define the scope of issues on appeal, however, not the argument as offered by an 
appellant in its brief.  Moreover, the cited briefing pages do not address whether the 
Plan is feasible under the legal standard adopted by the Commonwealth Court but 
instead argue—as the Intervening Regulators do elsewhere—that the 
Commonwealth Court erred as a matter of law in finding that the Plan need not return 
SHIP to solvency to be feasible.   
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(emphasis added).)8  Indeed, the Intervening Regulators similarly noted that “the 

questions presented regarding the Plan are questions of law” rather than questions 

of fact. (Brief at 3.)  In so doing, the Intervening Regulators waived any factual 

challenge to feasibility if a “return to solvency’ is not required.  As set forth herein, 

the Proposed Supplemental Documents do not address the question of whether 

feasibility requires a return to solvency, and, in any event, they do not show that the 

Approved Plan will fail to have a material impact on SHIP’s deficit.  (See supra at 

8-10.) 

Should this Court find error in the Commonwealth Court’s analysis with 

respect to feasibility, the remedy is a remand of this matter to the Commonwealth 

Court for further analysis under the standard adopted by this Court.  This Court 

should not enter a sua sponte order, as the Intervening Regulators seem to request, 

finding that the Plan is not feasible and liquidation must begin because the 

Rehabilitator and his team made forward-looking predictions in two out-of-court 

                                                 
8 The Intervening Regulators’ consistent treatment of the questions presented as 
legal questions is relevant to understanding the deficiencies in their Second 
Application to Supplement, but it is notable that the Intervening Regulators 
misunderstand the standard of review on appeal from a decision regarding a 
rehabilitation plan.  As this Court has held, its review is “specific and limited in order 
to remain consistent with the principles . . . that restrict judicial discretion to those 
instances where the agency has abused its discretion,” further confirming the need 
for the Commonwealth Court to address these issues first.  Foster v. Mut. Fire, 
Marine, and Inland Ins. Co., 531 Pa. 598, 610-11, 614 A.2d 1086, 1092 (1992).    
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statements reflected in documents of limited scope and purpose before Phase One is 

even complete. 

D. If accepted, the Proposed Supplemental Documents would support the 
Rehabilitator’s views regarding the importance of rehabilitation. 
A.  

This Court should deny the Second Application to Supplement without 

hesitation, but, in the event the Court disagrees, it should recognize at a minimum 

that the facts cited by the Intervening Regulators support the Rehabilitator’s analysis 

of the benefits of rehabilitation over immediate liquidation.  As the Commonwealth 

Court found, the Approved Plan is designed, inter alia, to serve the public good and 

to address SHIP’s financial distress arising out of policy underpricing through 

“meaningful choices for coverage in lieu of rate increases, without placing the cost 

of SHIP’s historical policy underpricing upon the public through the guaranty 

association system.” (Approval Opinion at 43.)  The Plan is designed to achieve 

outcomes that an immediate liquidation could not.  For example, policyholders 

cannot receive the same choices in a liquidation: “[t]he Plan provides greater 

flexibility for policyholders than they would have in liquidation by offering 

meaningful policy modification alternatives that will also alleviate the Funding Gap 

and inequitable rate structure.” (Id. at 48.) 

The Proposed Supplemental documents confirm the success of the 

Rehabilitator’s efforts to communicate with policyholders and collect their election 

results.  The Rehabilitator obtained an 85% response rate to the election packages, 
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with more than 60% of those policyholders choosing elections that would have been 

unavailable in a liquidation.  (Ex B.) The Asset Depletion Report analysis similarly 

demonstrates that even the limited Phase One results reflected therein will have an 

impact on SHIP’s ability to pay claims rather than enter liquidation.  (Ex. A.)9   

Taken together, these documents show that even modifications based only on 

partial results from Phase One will eliminate hundreds of millions of dollars of 

SHIP’s deficit and will extend SHIP’s ability to pay claims.  These benefits arise out 

of decisions made by policyholders themselves rather than outcomes that are forced 

upon them by any unilateral reduction of benefits, mandatory rate increases, or the 

more limited options that might be available in liquidation—another significant 

advantage for policyholders reflected in the Commonwealth Court’s decision to 

approve the Plan.  The remaining Phase One results can only add to this deficit 

reduction and provide even more policyholders with the opportunity to choose the 

option that best suits their needs. Thus, while the Intervening Regulators seem to 

believe these supplemental documents prove that the Plan is not feasible, the 

opposite is true:  the Rehabilitator can successfully reduce the deficit in a meaningful 

way in Phase One of the Plan through a policyholder election process designed to 

                                                 
9 As noted, the Asset Depletion Report uses actual results for opt-in policyholders 
only and does not reflect the entire impact of Phase One elections, meaning the 
effects of policy modifications through Phase One are not yet known. 
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provide meaningful choices and benefits to those policyholders, just as the 

Commonwealth Court approved and expected. 

E. Conclusion 

As set forth in the Argument in Opposition above and in the Rehabilitator’s 

Responses to Numbered Paragraphs in the State Insurance Regulators’ Application 

for Leave to Supplement Record below, the Second Application to Supplement 

should be denied as improper, unnecessary, and unsupported. 

 

REHABILITATOR’S RESPONSES TO NUMBERED PARAGRAPHS IN THE 
STATE INSURANCE REGULATORS’ APPLICATION FOR LEAVE TO 

SUPPLEMENT RECORD 

Response to “SUMMARY” Paragraphs 

Application Paragraph 1 

The appellee Rehabilitator has recently made available a projection by the 
Rehabilitator’s actuarial consultants of the date when SHIP will run out of money 
based upon the now known policy modifications under Phase One of the Plan. The 
actuaries’ “Projected Asset Depletion (Reflecting Phase 1 Results)” exhibit dated 
July 19, 2022 (“Asset Depletion Exhibit”) is attached as Exhibit A hereto. The 
Rehabilitator’s April 12, 2022 letter reporting the continuation of Phase One for at 
least five years is attached as Exhibit B. 

Response to Paragraph 1 

The documents attached to the State Insurance Regulators’ Application for 

Leave to Supplement Record as Exhibit A and Exhibit B (“Proposed Supplemental 

Documents”) are not in the appellate record and should not be considered by this 

Court.  See generally Pa. R.A.P. 1921.  It is admitted that the Proposed Supplemental 
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Documents were provided by the Rehabilitator after the Commonwealth Court’s 

decision to approve the Plan.  The Proposed Supplemental Documents are in writing 

and speak for themselves, and any characterization of the Proposed Supplemental 

Documents by the State Insurance Regulators (“Intervening Regulators”) is denied.  

Both of the Proposed Supplemental Documents are forward-looking assessments 

based on partial information, and neither one speaks to any of the issues before this 

Court.  It is specifically denied that Exhibit A demonstrates “the date when SHIP 

will run out of money based upon the now known policy modifications under Phase 

One of the Plan” because the results of Phase One are not yet known.  It is 

specifically denied that Exhibit B demonstrates that the Rehabilitator will 

“continu[e] Phase One for at least five years” because the results of Phase One are 

not yet known and the Rehabilitator has taken no steps to formalize the length of 

Phase One or the start of any Phase Two.  By way of further response, the 

Rehabilitator incorporates his Argument in Opposition set forth above. 

Application Paragraph 2 

The Asset Depletion Exhibit shows that Phase One of the Plan is only 
projected to extend SHIP’s “asset depletion” date – the date when SHIP has $0 assets 
– from September 2027 to October 2029. Exhibit A at 3. That is, despite the Phase 
One benefit cuts and premium increases, SHIP is projected to have no money left in 
October 2029. 
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Response to Application Paragraph 2 

 The document attached as Exhibit A to the Second Application to Supplement 

is not in the appellate record and should not be considered by this Court.  See 

generally Pa. R.A.P. 1921.  Exhibit A is in writing and speaks for itself, and any 

characterization of Exhibit A by the Intervening Regulators is denied.  Exhibit A is 

a forward-looking assessment based on partial information, and it does not address 

any of the issues before this Court.  It is specifically denied that Exhibit A 

demonstrates “the date when SHIP will run out of money based upon the now known 

policy modifications under Phase One of the Plan” because the results of Phase One 

are not yet known.  By way of further response, the Rehabilitator incorporates his 

Argument in Opposition set forth above. 

Application Paragraph 3 

The Rehabilitator’s April 12, 2022 letter states that Phase One of the Plan will 
be extended for at least five years. Exhibit B at 1. The Asset Depletion Exhibit 
projects that SHIP will only have approximately $300 million of assets (including 
what appears to be a $200 million administrative expense reserve) at the end of that 
five-year period in mid-2027. Exhibit A at 3. 

Response to Application Paragraph 3 

The Proposed Supplemental Documents are not in the appellate record and 

should not be considered by this Court.  See generally Pa. R.A.P. 1921.  The 

Proposed Supplemental Documents are in writing and speak for themselves, and any 

characterization of the Proposed Supplemental Documents by the Intervening 
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Regulators is denied.  Both of the Proposed Supplemental Documents are forward-

looking assessments based on partial information, and neither one speaks to any of 

the issues before this Court.  It is specifically denied that Exhibit B demonstrates 

that “Phase One of the Plan will be extended for at least five years” because the 

results of Phase One are not yet known and the Rehabilitator has taken no steps to 

formalize the length of Phase One or the start of any Phase Two.  It is specifically 

denied that Exhibit A establishes SHIP’s projected assets because, as the document 

states, it is based on partial results from Phase One and the remaining results of Phase 

One are not yet known.  By way of further response, the Rehabilitator incorporates 

his Argument in Opposition set forth above. 

Application Paragraph 4 

Since SHIP has liabilities that extend for years after 2027 and 2029, this means 
that SHIP will inevitably have to be liquidated and the Plan is not feasible. 

Response to Application Paragraph 4 

 The Proposed Supplemental Documents are not in the appellate record and 

should not be considered by this Court.  See generally Pa. R.A.P. 1921.  Similarly, 

any alleged inferences arising out of those documents cannot be considered by this 

Court.  See generally Pa. R.A.P. 1921; Commonwealth v. Council, 491 Pa. 434, 437, 

421 A.2d 623, 624 (1980) (“It is essential to the fair administration of justice that 

appellate tribunals not sit as second fact-finders”).  The inference proposed in 

Application Paragraph 4 is denied.  Both of the Proposed Supplemental Documents 
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are forward-looking assessments based on partial information, and neither one 

speaks to any of the issues before this Court.  Moreover, the Intervening Regulators 

fail to provide proof for their claim that “SHIP will inevitably have to be liquidated” 

and, even if that claim were supported, it is immaterial with respect to the issues 

before this Court.  Whether SHIP’s rehabilitation is futile and whether SHIP’s 

rehabilitation is feasible, as a return to solvency or otherwise, are not before this 

Court on appeal, as the Intervening Regulators appealed only what they have deemed 

the legal issue of whether a return-to-solvency feasibility test is required.  By way 

of further response, the Rehabilitator incorporates his Argument in Opposition set 

forth above. 

Application Paragraph 5 

The Phase One policyholder elections and their effect was not known at the 
time of the hearing in the Commonwealth Court. The Asset Depletion Exhibit 
reflecting the actual Phase One results now shows how the Plan is expected to play 
out, which is highly relevant to the threshold “feasibility” issue presented on appeal. 
The record should be supplemented with the Asset Depletion Exhibit and the 
Rehabilitator’s April 12, 2022 letter. 

Response to Application Paragraph 5 

 The Proposed Supplemental Documents are not in the appellate record and 

should not be considered by this Court.  See generally Pa. R.A.P. 1921.  Similarly, 

any alleged inferences arising out of those documents cannot be considered by this 

Court.  See generally Pa. R.A.P. 1921; Commonwealth v. Council, 491 Pa. 434, 437, 

421 A.2d 623, 624 (1980) (“It is essential to the fair administration of justice that 
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appellate tribunals not sit as second fact-finders”).  It is admitted that the results of 

Phase One were not known at the time of the Commonwealth Court hearing in this 

matter, but the Intervening Regulators omit that the results of Phase One are not 

known now because Phase One is not complete, and the Intervening Regulators 

cannot show that it is.  To the contrary, both of the Proposed Supplemental 

Documents expressly identify the limits of the statements and analyses therein, 

including their reliance on the partial information currently available as to Phase One 

results.  Neither of the Proposed Supplemental Documents address any issue before 

this Court.  Whether SHIP’s rehabilitation is feasible, as a return to solvency or 

otherwise, is not before this Court on appeal, as the Intervening Regulators appealed 

only what they have deemed the legal issue of whether a return-to-solvency 

feasibility test is required.  By way of further response, the Rehabilitator incorporates 

his Argument in Opposition set forth above. 

Response to “APPLICATION” Paragraphs 

Application Paragraph 6 

In appropriate cases, the Court may allow supplementation of the record with 
matters that occurred after entry of the order appealed from and are relevant to the 
issues on appeal. See Dincer v. Dincer, 680 A.2d 873 (Pa. 1996) (granting petition 
to supplement record in child custody case to include a final custody order entered 
by a Belgian court); Cohen v. Allen, 744 A.2d 810, 812 (Pa. Cmwlth. 2000) (granting 
motion to supplement the record in challenge to ballot question concerning 
amendment to Home Rule Charter with affidavit certifying election results). 
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Response to Application Paragraph 6 
 

Application Paragraph 6 is a set of legal conclusions that the Rehabilitator 

denies.  The Intervening Regulators fail to show any legal or factual reason why this 

Court should permit an expansion of the record and issues on appeal, and the cited 

cases do not support such a proposition.  By way of further response, the 

Rehabilitator incorporates his Argument in Opposition set forth above. 

Application Paragraph 7 

This is an appeal from the August 24, 2021 order of the Commonwealth Court 
approving the Plan. The approval order issued after a hearing in May 2021. 

Response to Application Paragraph 7 

 The Rehabilitator admits the statements in Application Paragraph 7.  By way 

of further response, as the record shows, the hearing in May 2021 was supplemented 

by extensive briefing by the parties before and after the hearing, including through 

information provided by the Rehabilitator in an extraordinary effort to allow parties 

and regulators to analyze the available data. 

Application Paragraph 8 
 
One of the issues on appeal is whether the Plan is required to be feasible – 

meaning reasonably likely to restore SHIP to solvency – and whether it is, in fact, 
feasible. This requires an assessment of the Plan’s impact on SHIP’s deficit. See 
Brief for Appellants at 4 (Question #1), 25-28 (filed December 27, 2021); Reply 
Brief for Appellants at 3-6 (filed February 22, 2022). 
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Response to Paragraph 8 
 
 The scope of this appeal is set forth in the Intervening Regulators’ Notice of 

Appeal and Jurisdictional Statement.  Those documents, the Commonwealth Court’s 

opinion, and the briefs submitted by the parties are in writing and speak for 

themselves, and any mischaracterization or belated effort to expand the scope of this 

appeal is denied.  Whether SHIP’s rehabilitation is feasible, as a return to solvency 

or otherwise, is not before this Court on appeal, as the Intervening Regulators 

appealed only what they have deemed the legal issue of whether a return-to-solvency 

feasibility test is required.  By way of further response, the Rehabilitator incorporates 

his Argument in Opposition set forth above. 

Application Paragraph 9 
 

On August 12, 2022 the Rehabilitator posted the Asset Depletion Exhibit on 
the Rehabilitator’s “Supplemental Rehabilitation Plan Data Site”.10 The Asset 
Depletion Exhibit was prepared by the Rehabilitator’s actuaries, Oliver Wyman. It 
reflects the results of Phase One of the Plan and projects that, as the result of Phase 
One, SHIP will have about $300 million of assets in five years and $0 assets in 
October 2029. Exhibit A at 3. As described below, it is directly relevant to the 
threshold “feasibility” issue on appeal. 
 
 
 

                                                 
10 The Second Application to Supplement contains a Footnote 1 at this location 
stating that the Rehabilitator did not object when “[d]ocuments from the 
Rehabilitator’s ‘Supplemental Rehabilitation Plan Data Site’ were previously filed 
with the Commonwealth Court as exhibits [to another Intervening Regulator filing].”  
The Intervening Regulators provide no other information or context, however, and 
the Rehabilitator’s decision to allow documents to be filed with the Commonwealth 
Court prior to the May 2021 hearing is immaterial to their use now in this appeal. 
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Response to Application Paragraph 9 
 
 The document attached as Exhibit A to the Second Application to Supplement 

is not in the appellate record and should not be considered by this Court.  See 

generally Pa. R.A.P. 1921.  Similarly, any alleged inferences arising out of Exhibit 

A cannot be considered by this Court.  See generally Pa. R.A.P. 1921; 

Commonwealth v. Council, 491 Pa. 434, 437, 421 A.2d 623, 624 (1980) (“It is 

essential to the fair administration of justice that appellate tribunals not sit as second 

fact-finders”).  The Rehabilitator posted Exhibit A on August 12, 2022, and, notably, 

the Intervening Regulators offer no explanation for waiting three weeks before filing 

their eight-page Second Application to Supplement just thirteen days before the oral 

argument date.  With respect to the authorship and use of Exhibit A, the document 

states that it is “for the exclusive use of the Oliver Wyman client named herein.”  

Moreover, Exhibit A is in writing and speaks for itself, and any characterization of 

Exhibit A by the Intervening Regulators is denied.  Exhibit A is a forward-looking 

assessment based on partial information, and it does not speak to any of the issues 

before this Court.  It is specifically denied that Exhibit A “reflects the results of 

Phase One of the Plan” or establishes SHIP’s projected assets because, as the 

document states, it is based on partial results from Phase One and the remaining 

results of Phase One are not yet known.  Ultimately, however, Exhibit A is not 

relevant to any issues before the Court.  Whether SHIP’s rehabilitation is feasible, 
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as a return to solvency or otherwise, is not before this Court on appeal, as the 

Intervening Regulators appealed only what they have deemed the legal issue of 

whether a return-to-solvency feasibility test is required.  By way of further response, 

the Rehabilitator incorporates his Argument in Opposition set forth above. 

Application Paragraph 10 
 

In its decision, the Commonwealth Court noted that the Special Deputy 
Rehabilitator “acknowledge[ed] that no rehabilitation plan will magically restore 
SHIP to solvency,” Opinion at 14-15. Nonetheless the Commonwealth Court 
referred to the possibility that the Plan “will eliminate or reduce” the deficit as if 
elimination was a realistic possibility. Opinion at 67. See id. at 78. The 
Commonwealth Court rejected the State Insurance Regulators’ contention that 
feasibility focused on a return to solvency and that the Plan was not feasible. 
 
Response to Application Paragraph 10 
 
 The Commonwealth Court’s decision is in writing and speaks for itself, and 

any characterization is therefore denied.  By way of further response, however, the 

Rehabilitator notes that the Intervening Regulators’ argument on appeal is limited to 

their claim that feasibility requires a return to solvency.  Whether SHIP’s 

rehabilitation is feasible, as a return to solvency or otherwise, is not before this Court 

on appeal, as the Intervening Regulators appealed only what they have deemed the 

legal issue of whether a return-to-solvency feasibility test is required.  By way of 

further response, the Rehabilitator incorporates his Argument in Opposition set forth 

above. 
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Application Paragraph 11 

On appeal, the Rehabilitator similarly contends that the Plan “will reduce or 
eliminate” SHIP’s deficit. Brief of Appellee-Statutory Rehabilitator at 1 (filed 
February 4, 2022). See id. at 23 (citing Opinion at 67). The Rehabilitator also states 
the Plan “could even eliminate the deficit altogether.” Id. at 14, 29.  
 
Response to Application Paragraph 11 

The arguments presented to this Court on appeal are matters of record and in 

writing, and any mischaracterization is therefore denied.  By way of further 

response, the word “Plan” refers to Phase One and any subsequent phases, whereas 

the Proposed Supplemental Documents at most provide forward-looking analyses 

and projections based on only partial results from Phase One.  By way of further 

response, the Rehabilitator incorporates his Argument in Opposition set forth above. 

Application Paragraph 12 

The Asset Depletion Exhibit shows this is not the case. The Commonwealth 
Court acknowledged in its Opinion that the record showed that SHIP will be paying 
claims for many years. See Opinion at 4 (“Approximately 13% of SHIP’s long-term 
care policyholders are on claim, and the Rehabilitator expects that number to rise to 
32% of all policyholders by 2050. Ex. RP-56 at 21.”); Opinion at 13 (referring to the 
Special Deputy Rehabilitator’s estimate of the effect of erroneous actuarial 
assumptions “through 2040, when most of the block of business will have 
terminated”; citing Ex. RP-56 at 29). See also R.1380a (projecting benefits to 2039). 

Response to Application Paragraph 12 

The document attached as Exhibit A to the Second Application to Supplement 

is not in the appellate record and should not be considered by this Court.  See 

generally Pa. R.A.P. 1921.  Similarly, any alleged inferences arising out of Exhibit 
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A cannot be considered by this Court.  See generally Pa. R.A.P. 1921; 

Commonwealth v. Council, 491 Pa. 434, 437, 421 A.2d 623, 624 (1980) (“It is 

essential to the fair administration of justice that appellate tribunals not sit as second 

fact-finders”).  By way of further response, the Commonwealth Court’s decision is 

in writing and speaks for itself, and any characterization is therefore denied, and 

neither Exhibit A nor the erroneous inferences drawn by the Intervening Regulators 

therefrom address any issues currently before the Court.  The Intervening 

Regulators’ argument on appeal is limited to their position that feasibility requires a 

return to solvency.  Whether SHIP’s rehabilitation is feasible, as a return to solvency 

or otherwise, is not before this Court on appeal, as the Intervening Regulators 

appealed only what they have deemed the legal issue of whether a return-to-solvency 

feasibility test is required.  The Intervening Regulators’ improper effort to expand 

the scope of issues on appeal and make this Court sit as a fact-finder should be 

rejected.  Even if Exhibit A was based on complete Phase One results, the 

relationship between projected claims and projected assets would be a complex 

question of fact and thus a matter that should be decided by the Commonwealth 

Court.  For example, the statements cited by the Intervening Regulators could have 

only related to claims and business projections based on information available at the 

time of the hearing, without the benefit of the modifications set forth in the Plan.  

This Court should not accept the Intervening Regulators’ invitation to reopen the 
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appellate record at this late stage to consider this partial data comparison, without 

any relevant context, supplemental testimony, or related documents.  By way of 

further response, the Rehabilitator incorporates his Argument in Opposition set forth 

above. 

Application Paragraph 13 

SHIP thus is expected to have policy liabilities for decades. However, the 
Asset Depletion Exhibit projects that SHIP will run out of money in 2029 even with 
Phase One of the Plan. The Plan is thus futile, not feasible. SHIP will have to be 
placed in liquidation when it has no assets but years of remaining liabilities. 
 
Response to Application Paragraph 13 
 

The document attached as Exhibit A to the Second Application to Supplement 

is not in the appellate record and should not be considered by this Court.  See 

generally Pa. R.A.P. 1921.  Similarly, any alleged inferences arising out of Exhibit 

A cannot be considered by this Court.  See generally Pa. R.A.P. 1921; 

Commonwealth v. Council, 491 Pa. 434, 437, 421 A.2d 623, 624 (1980) (“It is 

essential to the fair administration of justice that appellate tribunals not sit as second 

fact-finders”).  By way of further response, the Commonwealth Court’s decision is 

in writing and speaks for itself, and any characterization is therefore denied, and 

neither Exhibit A nor the erroneous inferences drawn by the Intervening Regulators 

therefrom address any issues currently before the Court.  The Intervening Regulators 

fail to provide proof for their claim that SHIP must be liquidated at a time when it 
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has “years of remaining liabilities,” and, even if that claim were supported, it is 

immaterial with respect to the issues before this Court.  The Intervening Regulators’ 

argument on appeal is limited to their position that feasibility requires a return to 

solvency.  Whether SHIP’s rehabilitation is futile and whether SHIP’s rehabilitation 

is feasible, as a return to solvency or otherwise, are not before this Court on appeal, 

as the Intervening Regulators appealed only what they have deemed the legal issue 

of whether a return-to-solvency feasibility test is required.  The Intervening 

Regulators’ improper effort to expand the scope of issues on appeal and make this 

Court sit as a fact-finder should be rejected.  Even if Exhibit A was based on 

complete Phase One results, the relationship between projected claims and projected 

assets would be a complex question of fact and thus a matter that should be decided 

by the Commonwealth Court.  For example, the statements cited by the Intervening 

Regulators could have only related to claims and business projections based on 

information available at the time of the hearing, without the benefit of the 

modifications set forth in the Plan.  This Court should not accept the Intervening 

Regulators’ invitation to reopen the appellate record at this late stage to consider this 

partial data comparison, without any relevant context, supplemental testimony, or 

related documents.  By way of further response, the Rehabilitator incorporates his 

Argument in Opposition set forth above. 
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Application Paragraph 14 

The State Insurance Regulators previously applied to supplement the record 
with the April 12, 2022 letter from the Rehabilitator that reported that he expected 
SHIP to stay in Phase One for at least five years. State Insurance Regulators’ 
Application to Supplement the Record with Rehabilitator’s April 12, 2022 Letter 
Concerning Phase One Results and Effect on Funding Gap (filed May 3, 2022). The 
Court denied that application on June 22, 2022. This renewed application is 
warranted because it is appropriate to compare the Rehabilitator’s plan to extend 
Phase One for at least five years to the Asset Depletion Exhibit prepared by the 
Rehabilitator’s actuaries, since that comparison clearly shows that the Plan will not 
work and that liquidation is inevitable. Where this critical information is known to 
counsel in this appeal, it is more than appropriate that it also be known to the Court. 

Response to Application Paragraph 14 

 The Proposed Supplemental Documents are not in the appellate record and 

should not be considered by this Court.  See generally Pa. R.A.P. 1921.  Similarly, 

any alleged inferences arising out of those documents cannot be considered by this 

Court.  See generally Pa. R.A.P. 1921; Commonwealth v. Council, 491 Pa. 434, 437, 

421 A.2d 623, 624 (1980) (“It is essential to the fair administration of justice that 

appellate tribunals not sit as second fact-finders”).  The Intervening Regulators 

correctly state that they previously applied for leave to supplement the record with 

a letter from the Rehabilitator dated April 12, 2022, and that this Court denied that 

First Application to Supplement.  The Intervening Regulators are wrong, however, 

because their renewed Second Application to Supplement is without merit.  The 

Intervening Regulators fail to provide proof for their claim that the Plan “will not 

work” or that SHIP’s “liquidation is inevitable,” in large part because the data on 
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which they rely is incomplete and does not contain the full results of Plan 

implementation, let alone the full results of Phase One.  Even if those claims were 

adequately supported, however, they would be immaterial with respect to the issues 

before this Court.  The Intervening Regulators’ argument on appeal is limited to their 

position that feasibility requires a return to solvency.  Whether SHIP’s rehabilitation 

is futile and whether SHIP’s rehabilitation is feasible, as a return to solvency or 

otherwise, are not before this Court on appeal, as the Intervening Regulators 

appealed only what they have deemed the legal issue of whether a return-to-solvency 

feasibility test is required.  Moreover, it is inappropriate to compare the Exhibit A 

Asset Depletion Report and Exhibit B April 12 Letter in reaching a conclusive 

assessment of the Plan because the documents rely on different sets of partial data, 

the Approved Plan is not required to run for any set length of time by Court order or 

otherwise, and the Rehabilitator may yet change SHIP’s course through Phase Two.  

The April 12 Letter is not a formal declaration of the Rehabilitator’s view of the 

results of Phase One, nor is it a formal declaration of the length of Phase One.  In 

fact, the Rehabilitator has yet to make such a declaration or take any action to 

formalize the length of Phase One by approaching the Commonwealth Court to 

consider the timing of Phase Two.  Any information available through the Proposed 

Supplemental Documents could have no impact on the Commonwealth Court’s 

conclusion or its reasoning with respect to the test governing feasibility, nor could it 
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have any impact on this Court’s review.  Neither document assures a return to 

solvency (thus satisfying the Intervening Regulators’ proposed standard) nor 

deviates from the Rehabilitator’s acknowledgment that a return to solvency may not 

occur despite accomplishing other significant goals of the Plan by reducing the 

deficit (thus satisfying the Commonwealth Court’s standard).  As a result, the 

inferences and arguments offered by the Intervening Regulators are not “critical 

information” necessary for this Court’s decision.  Even if they were, the record on 

appeal is defined by the rules adopted by this Court, not the knowledge of appellate 

counsel.  Pa. R.A.P. 1921.  By way of further response, the Rehabilitator 

incorporates his Argument in Opposition set forth above. 

Application Paragraph 15 

In these unusual circumstances, the Court should allow supplementation of 
the record to include the Asset Depletion Exhibit and the Rehabilitator’s April 12, 
2022 Letter. The Asset Depletion Exhibit provides definition to a matter that was 
not known at the time of the hearing but is now known. With the Asset Depletion 
Exhibit in the record, and knowing the Rehabilitator’s intention to extend Phase One 
for at least five years from the April 12, 2022 letter, this Court will be more readily 
able to consider the question whether the Plan is feasible, or futile, and whether it 
should be approved. 

Response to Application Paragraph 15 

Paragraph 15 is a set of legal conclusions that the Rehabilitator denies.  The 

Proposed Supplemental Documents are not in the appellate record and should not be 

considered by this Court.  See generally Pa. R.A.P. 1921.  Similarly, any alleged 
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inferences arising out of those documents cannot be considered by this Court.  See 

generally Pa. R.A.P. 1921; Commonwealth v. Council, 491 Pa. 434, 437, 421 A.2d 

623, 624 (1980) (“It is essential to the fair administration of justice that appellate 

tribunals not sit as second fact-finders”).  The Intervening Regulators fail to show 

any legal or factual reason why this Court should permit an expansion of the record 

and issues on appeal.  The Proposed Supplemental Documents offer forward-looking 

partial analyses on partial information, not information that is “now known” as the 

Intervening Regulators claim.  The Rehabilitator has not formally extended Phase 

One to five years nor has he received complete results of Phase One such that 

outcomes can be predicted with certainty.  Moreover, whatever statements or 

inferences may be drawn from the Proposed Supplemental Documents are 

immaterial with respect to the issues before this Court.  The Intervening Regulators’ 

argument on appeal is limited to their position that feasibility requires a return to 

solvency.  Whether SHIP’s rehabilitation is futile and whether SHIP’s rehabilitation 

is feasible, as a return to solvency or otherwise, are not before this Court on appeal, 

as the Intervening Regulators appealed only what they have deemed the legal issue 

of whether a return-to-solvency feasibility test is required.  By way of further 

response, the Rehabilitator incorporates his Argument in Opposition set forth herein. 
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WHEREFORE, for the reasons set forth in the Rehabilitator’s Argument in 

Opposition and the Rehabilitator’s Responses to Numbered Paragraphs in the State 

Insurance Regulators’ Application for Leave to Supplement Record, the State 

Insurance Regulators’ Application to Supplement for Leave to Supplement Record 

filed on September 2, 2022 should be denied. 

 
Dated: September 7, 2022  Respectfully submitted,  
 

/s/ Michael J. Broadbent    
Dexter R. Hamilton, PA ID 50225 
Michael J. Broadbent, PA ID 309798 
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